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PART  1: 

highlights 

FEDERAL  REGIONAL  STRUCTURE 

OFR  publishes  directory  designed  to  give  practi¬ 
cal  information .  33451 

REFINERS  CLASS  EXCEPTION 

FEA  proposes  passthrough  of  increased  non-production 
costs;  comments  by  9-16-76 .  33282 

INCOME  TAX 

Treasury/IRS  issues  filing  requirements  for  foreign 
trusts  .  33262 

FOREIGN  BASE  COMPANY  SHIPPING 

Treasury/IRS  proposes  income  tax  regulations;  com¬ 
ments  by  10-11-76 .  33285 

BUSINESS  LOAN  POLICY 

S6A  amends  documentation  requirements  for  guaran¬ 
teed  portion  of  loan;  effective  8-9-76 .  33245^ 

COMMISSION  ON  GOVERNMENT  PROCURE¬ 
MENT 

0MB  announces  Executive  Branch  position .  33343 

COMMUNITY  ACTION  PROGRAM  ' 

Community  Services  Administration  establishes  pro¬ 
visions  on  grantee  out-of-community  travel  costs;  com¬ 
ments  by  and  effective  on  9-8-76  .  33268 

STUDENT  LOANS 

HEW/OE  issues  authorization  for  special  allowance  at 
rate  of  lVi%  for  June  1976  quarter  .  .  33268 

FEDERAL-AID  TO  HIGHWAYS 

DOT/FHWA  amends  project  agreement  procedures; 
effective  8-10-76 .  33440 

SELF-REGULATORY  ORGANIZATIONS 
SEC  requests  comments  by  9-8-76  on  National  Associa¬ 
tion  of  Securities  Dealers,  Inc.'s  proposal  to  amend 
rules  of  fair  practice .  33347 

INDEMNIFICATION  OF  EXCHANGE  OFFICIALS 
CFTC  publishes  supplemental  notice  and  requests  com¬ 
ments  by  9-23-76 .  33321 


CONTINUED  INSIDE 


reminders 


(TIm  Items  In  this  list  were  editorially  compiled  as  an  aid  to  tanasL  Rboisteb  users.  Saelusion  mr  exclusion  from  thu  ust  has  no  legal 
significance.  Since  this  list  Is  Intended  as  a  reminder.  It  does  not  Include  effective  dates  that  occur  within  14  days  of  publication.) 


Rules  Going  Into  Effect  Today 


FCC — Experimental,  auxiliary,  and  special 
broadcasting,  and  other  program  dis¬ 
tributional  services;  power  limitations 
on  TV  Translator  stations . 28266; 

7-9-76 

Interior/BIA — Operation  and  maintenance 
charges;  Flathead  irrigation  project. 

'  28266:  7-9-76 


List  of  Public  Laws 


This  is  a  continuing  numerical  listing  of 
public  bills  which  have  become  law,  together 
with  the  law  number,  the  title,  the  date  of 
approval,  and  the  U.S.  Statutes  citation.  The 
list  is  kept  current  in  the  Federal  Register 
and  copies  of  the  laws  nmy  be  obtained  from 
the  U.S.  Government  Printing  Office. 

S.  3295 . .  Pub.  Law  94-375 

Housing  Authorization  Act  of  1976 
(Aug.  3,  1976;  90  Stat.  1067) 


AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  six-month  trial  period  ended  August  6.  The  program  is  being  continued  on  a  voluntary  basis  (see  CFR 
notice,  41  FR  32914,  August  6,  1976).  The  •following  agencies  have  agreed  to  remain  in  the  program: 


Monday 

Tuesday 

NRC 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/NHTSA 

USDA/FNS 

DOT/FAA 

USDA/REA 

DOT/OHMO 

CSC 

DOT/OPSO 

LABOR  ' 

Wednesday 


Thursday  j 

Friday 

NRC 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/NHTSA 

USDA/FNS 

DOT/FAA 

USDA/REA 

DOT/OHMO 

CSC 

DOT/OPSO 

LABOR 

Documents  normally  scheduled  on  a  day  that  will  be  a  Federal  holiday  will  be  published  the  next  work  day 
following  the  holiday. 

Comments  on  this  program  are  still  invited.  Comments  should  be  submitted  to  the  Day-of-the-Week  Program 
Coordinator,  National  Archives  and  Records  Service,  General  Services  Administration,  Washington,  D.C.  20408. 


ATTENTION:  Questions;  corrections,  or  requests  for  information  regarding  the  contents  of  this  issue  only  may 
be  made  by  dialing  202-523—5286.  For  information  on  obtaining  extra  copies,  please  call  202-523-5240. 

To  obtain  advance  information  from  recorded  highlights  of  selected  documents  to  appear  in  the  next  issue, 
dial  202-523-5022. 


is  ^ 
is  t 


Published  dally,  Monday  through  Friday  (no  publication  on  Saturdays,  Sundays,  or  on  official  Federal 
holidays),  by  the  Office  of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services 
Administration,  Washington,  D.C.  20408,  under  the  Federal  Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C., 
ch.  16)  and  the  regulations  of  the  Administrative  Committee  of  the  Federal  Register  (1  CFR  Ch.  I) .  Distribution 
IB  made  only  by  the  Superintendent  of  Dociunents,  U.S.  Government  Printing  Office,  Washington,  D.C.  20402. 

The  Federal  Register  provides  a  uniform  system  for  making  available  to  the  public  regulations  and  legal  notices  Issued 
t>y  FedMal  agencies.  These  include  Presidential  proclamations  and  Executive  orders  and  Federal  agency  documents  having 
general  ^>plicability  and  legal  effect,  documents  required  to  be  published  by  Act  Of  Congress  and  other  Federal  agency 
documents  of  public  Interest.  Documents  are  on  file  for  public  inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the  issuing  agency. 

The  Federal  Register  will  be  furnished  by  mall  to  subscribers,  free  of  postage,  for  $5.00  per  month  or  $50  per  year,  payable 
In  advance.  The  charge  for  individual  copies  is  75  cents  for  each  issue,  or  75  cents  for  each  group  of  pages  as  actually  bound. 
Remit  check  or  money  order,  made  payable  to  the  Superintendent  of  Documents,  UJS.  Government  Printing  Office,  Washington, 
DO.  20402. 

There  are  no  restrictions  on  the  republlcatlon  of  material  appearing  in  the  Federal  Rxoistxb. 
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HIGHLIGHTS— Continued 


PRIVACY  ACT  OF  1974 

FPC  publishes  new  or  intended  routine  uses  of  infor¬ 
mation  in  existing  systems  of  records .  33332 

Commerce  announces  solicitation  of  public  comment 
by  9-8-76  .  33315 

FEDERAL  ELECTION  CAMPAIGN  ACT  OF  1971 

FCC  outlines  licensee  obligations... .  33326 

FREE  RADIO  AIR  TIME 

FCC  adopts  station  notification  requirements  regarding 
candidates  for  public  offices;  effective  9-10-76 .  33270 

CABLE  TELEVISION  SERVICES 

FCC  proposes  guidelines  on  cablecasts  by  legally  quali¬ 
fied  candidates  for  public  office;  comments  by  9-9-76; 
reply  comments  by  9^20-76 .  33281 

RADIO  SERVICE 

FCC  issues  power  limitations  for  public  land  mobile 
transmitters;  effective  9-9-76 . 33269 

MARITIME  MOBILE  SERVICE 

FCC  proposes  use  of  certain  frequency  for  state  control 
intership  communications;  comments  by  9-9-76;  reply 
comments  by  9-20-76  .  33281 

COMMON  CARRIER  SERVICES  AND  FACILITIES 

FCC  proposes  policies  on  resale  and  shared  use  of 
private  line  services  .  33280 

MICROBIOLOGICAL  QUALITY  STANDARDS 

HEW/FDA  confirms  adoption  of  guidelines  for  certain 
foods;  effective  2-4-76;  comments  by  10-8-76.. .  33249 

INTERNATIONAL  SYSTEM  OF  UNITS 

FCC  adopts  conversion  program  to  metric  units  .  33326 

COOLING  WATER  INTAKE  STRUCTURES 

ERA  anrK>unces  availability  of  effluent  guidelines  and 
standards  .  33265 

FRESH  FRUITS  AND  VEGETABLES 

Treasury/Customs  permits  acceptance  of  immediate 
transportation  and  exportation  entries  from  contiguous 
countries;  effective  9-8-76 .  33248 


MEETINGS— 

Treasury/AT&F:  Technical  Subcommittee  of  the  Ad¬ 
visory  Committee  on  Explosives  Tagging,  9-9-76....  33312 
HEW:  National  Advisory  Council  on  the  Education  of 


Disadvantaged  Children,  8-27  and  8-28-76 .  33316 

ADAMHA:  Committee  on  Mental  Health  and  Illness 

of  the  Elderly,  9-9  and  9-10-76 .  33316 

Crime  and  Delinquency  Review  Committee,  9-29 

and  9-30-76  .  33316 

Drug  Abuse  Demonstration  Review  Committee, 

9-22  thru  9-24-76 .  33316 

Mental  Health  Small  Grant  Committee,  9-16  thru 

9-18-76  .  33315 

HUD/CA  &  RF:  National  Mobile  Home  Advisory  Coun¬ 
cil,  8-21  and  9-1-76 .  33317 


CRC:  tllinois  Advisory  Committee,  8-31-76 .  33320 

Kansas/ Missouri  Advisory  Committee,  9-1-76 .  33321 

North  Carolina  Advisory  Committee,  8-27-76  .  .r:.  33321 

Michigan  Advisory  Committee,  8-20-76 .  33321 

Virginia  Advisory  Committee,  8-26-76 .  33321 

NSF:  Advisory  Panel  on  Chemistry,  8-29  and 

8-30-76  .  33338 

NRC:  Advisory  Committee  on  Reactor  Safeguards, 
Environmental  Subcommittees,  8-24  and 

8-25-76  .  33341 

Advisory  Committee  on  Reactor  Safeguards,  8-26 
and  8-27-76 .  33342 

CANCELLED  MEETINGS— 

CRC:  Montana  Advisory  Committee,  9-11-76 .  33321 

FPC:  National  Gas  Survey  Conservation — Technical 
Advisory  Task  Force — Efficiency  in  Use  of  Gas, 
8-18-76  ..: .  33334 

CHANGED  MEETING — 

HEW/NIH:  Panel  on  Education  and  Work,  8-18  and 
8-19-76  .  33317 


PART  II: 

RAIL  SERVICE  ASSISTANCE 
DOT/FRA  proposes  procedures  and  requirements  on 
state  applications  and  disbursements;  comments  by 
9-10-76  . 33353 

PART  III: 

NATURAL  GAS 

FPC  prescribes  uniform  national  rate  for  sales  dedicated 
to  interstate  commerce .  33363 

PART  IV: 

PROFESSIONAL  STANDARDS  REVIEW 

HEW/PHS  regulations  on  medical  care  quality  and  cost 
control,  procedures  for  designating  statewide  areas; 
effective  8-9-76 .  33435 

PART  V: 

PROGRAM  MANAGEMENT 

DOT/FHWA  implements  coordination  of  Federal  and 
federally  assisted  programs  and  projects;  effective 
8-9-76  .  :  .  33439 

PART  VI: 

FEES  AND  OTHER  PAYMENTS  RELATING  TO 
MILITARY  SALES 

State  proposal  on  reporting  and  recordkeeping  require¬ 
ments:  comments  by  9-9-76 . . . .  33445 

PART  VII: 

FEDERAL  REGIONAL  STRUCTURE 

OFR  publishes  directory  designed  to  give  practical 
information .  33451 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notices 

Authority  delegations: 

India,  Aid  Affairs  Officer _  33312 

AGRICULTURAL  MARKETING  SERVICE 

Proposed  Rules 

Milk  marketing  orders: 

St.  Louis-Ozarks  areas,  et  al _  33276 

Prunes  (dried)  produced  in  Calif. 

(2  documents) _  33275 

agricultOre  department 

See  Agricultural  Marketing  Serv¬ 
ice. 

ALCOHOL,  TOBACCO  AND  FIREARMS 
BUREAU 

Notices 
Meetings : 

Advisory  Committee  on  Explo¬ 
sives  Tagging _  33312 

ALCOHOL.  DRUG  ABUSE.  AND  MENTAL 

HEALTH  ADMINISTRATION 

Notices 
Meetings : 

Committee  on  Mental  Health 

and  Illness  of  the  Elderly -  33316 

Mental  Health  Small  Grant 
Committee _  33315 

ANTITRUST  DIVISION.  JUSTICE 
DEPARTMENT 


Notices 

Competitive  impact  statements 
and  propos^  consent  judg¬ 
ments;  U.S.  versus  listed 
companies : 

BankAmerica  Corp.,  et  al -  33313 

CIVIL  AERONAUTICS  BOARD 
Notices 

Hearings,  etc.: 

Alaska  Airlines,  et  al -  33318 

United  Air  Lines,  Inc _  33319 

CIVIL  RIGHTS  COMMISSION 

Notices 

Meetings: 

Illinois  Advisory  Committee -  33320 

Kansas/Missoxu-i  Advisory  Com¬ 
mittee  -  33321 

Michigan  Advisory  Committee-  33321 
Montana  Advisory  Committee; 

cancellation  _  33321 

North  Carolina  Advisory  Com¬ 
mittee  _  33321 

Virginia  Advisory  Committee—  33321 


COMMERCE  DEPARTMENT 
Notices 

Privacy  Act  of  1974;  solicitation 
of  public  comment _  33315 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Notices 

Exchange  officials;  indemnifica¬ 
tion  _  33321 


^contents 

COMMUNITY  SERVICES  ADMINISTRATION 

Rules 

CSA  grantees  and  delegate  agen¬ 
cies;  travel _  33268 

CUSTOMS  SERVICE 

Rules 

Special  permits  for  immediate  de¬ 
livery  prior  to  entry  and  relief 
from  duties  on  merchandise  lost, 
damaged,  abandoned  or  ex¬ 
ported  _  33248 

Notices 

Countervailing  duty  petitions:  ' 

Scissors  and  shears  from  Bra¬ 
zil _  33312 

EDUCATION  OF  DISADVANTAGED  CHIL¬ 
DREN.  NATIONAL  ADVISORY  COUNCIL 

Notices 

Meetings : 

National  Advisory  Council  on 
the  Education  of  Disadvan¬ 


taged  Children _  33316 

EDUCATION  OFFICE 
Rules 

Loans  to  vocational  students,  spt^- 

cial  allowances _  33268 


ENVIRONMENTAL  PROTECTION  AGENCY 
Rules 

Air  pollution,  standards  of  per¬ 
formance  for  new  stationary 
sources : 

California  on  behalf  of  Madera 
County ;  delegation  of  author¬ 
ity  (2  documents) _  33264 

Pesticide  chemicals  in  or  on  raw 
agricultural  commodities;  tol¬ 
erances  and  exemptions,  etc.: 

S-  t2-(Ethylsulfinyl)ethyl]  0,0- 
dimethyl  phosphorothioate—  33264 
Water  pollution  control: 

Cooling  water  intake  structures; 

statement  availability _  332  u5 

Notices 

Air  pollutants,  hazardous;  Nation¬ 
al  emission  standards  and  air 
pollution;  standards  of  per¬ 
formance  for  new  stationary 
sources: 

California,  authority  delegation.  33324 
Pesticide  appUcator  certification; 

State  plans : 


Indiana _ 33322 

Pesticide  programs;  State  regis¬ 
tration  to  meet  special  local 
needs ;  interim  certification, 
various  States: 

Alabama _  33322 

South  Dakota  and  Ohio _  33324 

FEDERAL  AVIATION  ADMINISTRATION 
Rules 

Airworthiness  directives : 

Cessna  (2  documents) -  33245 

Lockheed _  33246 

Control  zones  and  transition 

areas _  33246 

Transition  areas  (4  documents)—  33247 


Proposed  Rules 

Transition  area _  33280 

FEDERAL  COMMUNICATIONS 
COMMISSION  ^ 

Rules 

Domestic  public  radio  services : 

Opposing  candidates;  gifts  of 


time - _  33270 

Transmitters;  power  limita¬ 
tions  -  33269 

Telecommunications  Committee; 

organization _  33272 

Proposed  Rules 
Cable  television  services: 

Cablecasts  by  legally  qualified 

candidates _  33281 

Common  carrier  services : 

Resale  and  shared  use,  regula¬ 
tory  policies _  33280 

FM  broadcast  stations;  table  of  as¬ 
signments  : 

Illinois . . - .  33280 


Maritime  mobile  services : 

State  control  intership  com¬ 
munications,  frequency  use _  33281 

Network  broadcasting: 

Review  of  regulatory  policies, 
extension  of  comment  period-  33281 
Notices 

Domestic  public  radio  services; 

applications  accepted  for  filing.  33326 
Hearings,  etc. : 

Microband  Corporation  of  Amer¬ 
ica  and  Eastern  Microwave, 


Inc _  33327 

WCAR,  Inc.  and  Hall  Broadcast¬ 
ing  Co -  33328 

International  sytsem  of  units;  an¬ 
nouncement  of  change _  33326 

Licensee  obligations;  effect  of  1976 
amendments  to  Federal  Election 
Campaign  Act  of  1971 _  33326 


FEDERAL  DISASTER  ASSISTANCE 

administration 


Notices 

Disaster  areas: 

Colorado  _  33318 

Northern  Mariana  Islands _  33318 


FEDERAL  ENERGY  ADMINISTRATION 

Proposed  Rules 

Petroleum  price  regulations,  man¬ 
datory: 

Passthrough  of  increased  non¬ 
product  costs  by  refiners _  33282 

FEDERAL  HIGHWAY  ADMINISTRATION 

Rules 

Preconstruction  procedures;  proj- 
rect  agreement _  33253 

Program  management  and  coordi¬ 
nation,  Federal  and  Federally 
assisted  programs  and  projects.  33440 

Proposed  Rules 

Engineering  and  traffic  opera¬ 
tions: 

Great  River  Road,  extension  of 
comment  period _  33280 


Iv 
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FEDERAL  INSURANCE  ADMINISTRATION 

Rules 

Flood  insurance  program,  Na¬ 
tional: 

Special  hazard  areas;  map  cor¬ 
rections  <8  documents) _ _  33261- 

33262 

Flood  insurance  program,  Na¬ 
tional;  flood  elevation  deter¬ 
minations,  etc.: 

Florida  (5  documents)  __  33253,  33253 

Maryland  _  33253 

Pennsylvania  (5  documents)  __  33257- 

33261 

Virginia  (2  documents) _  33255,33256 

Texas  (2  documents) _ 33255,  33257 

FEDERAL  MARITIME  COMMISSION 

Notices 


Agreements  tiled,  etc.: 

Celtic  Bulk  Carriers  Joint  Serv¬ 
ice  .  33331 

Extension  of  filing  date,  certain 
agreements  ■ _  33331 

FEDERAL  POWER  COMMISSION 
Rules 

Natural  gas  companies : 

Jurisdictional  sales,  rates -  33333 

Notices 

Meetings: 

National  Oas  Survey,  cancella¬ 
tion  _  33334 

Natural  gas  companies: 
flational  rates  for  jurisdictional 
^  sales  dedicated  to  Interstate 

commerce _  33363 

Privacy  Act  of  1974;  system  of 

records - 33332 

Hearings,  etc.: 

Central  Vermont  Public  Service 

Cmnmlsslon  _ _  33331 

Duke  Power  Co.  <2  documents)  .33331, 

33332 

New  England  Power  Co.  <2  doc¬ 
uments)  _  33332 

Ohio  Power  Co _  33332 


FEDERAL  RAILROAD  ADMINISTRATION 
Proposed  Rules 

Rail  service  assistance  to  States; 
procedures  and  requirements 
regarding  applications  and  dis¬ 
bursements  _  33363 

FEDERAL  REGISTER  OFFICE 
Notices 

Directory  of  Federal  regional 


structure  _  33461 

FEDERAL  RESERVE  SYSTEM 
Proposed  Rules 

Bank  holding  ccanpanles,  manage¬ 
ment  consulting  advice _  33306 

Notices 

Applications,  etc.: 

Florida  National  Banks  of  Flor¬ 
ida,  Inc -  33334 

Jacobus  Co.,  et  al _  33337 


Mercantile  Texas  Corp -  33336 

Sidney  Holding  Co -  33336 

Southern  Bankshares,  Inc -  33337 

Union  Holding  Co -  33337 

FEDERAL  TRADE  COMMISSION 
Notices 

Cigarette  testing  results;  tar  and 
nicotine  content,  correction —  33337 
Gasoline  dispensing  pump;  failure 
to  post  minimum  octane  num¬ 
bers;  extension  of  comment  pe¬ 
riod  _  33337 


FISH  AND  WILDLIFE  SERVICE 

Rules 

Hunting : 

Des  Lacs  National  Wildlife  Ref¬ 
uge,  N,  Dak _  33273 

Lake  Zahl  National  Wildlife 

Refuge.  NX)-__ . .  33273 

Lostwood  National  Wildlife  Ref¬ 
uge,  N.  Dak.  (2  documents)..  33273, 

33274 

Quivira  National  Wildlife  Ref¬ 
uge,  Kansas  (2  documents)..  33272, 

33273 

FOOD  AND  DRUG  ADMINISTRATION 
Rules 

Administrative  practices  and  pro-  ' 
cedures,  authority  delegations, 


etc . 33248 

Food  standards;  standards  of 
quality  _  33249 

Notices 

Food  additives;  petitions  flled  or 
withdrawn: 

Nalco  Chemical  Co _  33316 

GENERAL  SERVICES  ADMINISTRATION 
Rules 

Procurement  -  33265 


HEALTH,  EDUCATION,  AND  WELFARE 
DEPARTMENT 

See  Education  Office;  Food  and 
Drug  Administration;  National 
Institute  of  Education;  Social 
and  Rehabilitation  Service. 

HOUSING  AND  URBAN  DEVELOPMENT 
DEPARTMENT 

See  also  Federal  Disaster  Assist¬ 
ance  Administration;  Federal 
Insurance  Administration. 

Notices 
Meetings : 

National  Mobile  Home  Advisory 
Council _  33317 

INTERIOR  DEPARTMENT 

See  Customs  Service;  Fish  and 
Wildlife  Service;  Mining  En- 
forecent  and  Safety  Administra¬ 
tion;  National  Park  Service. 

INTERNAL  REVENUE  SERVICE 
Rules 

Income  taxes: 

Foreign  trusts;  time  for  filing 
returns _  33262 


Proposed  Rules 
Income  taxes: 

Foreign  base  company  shipping 
income _  33285 

INTERNATIONAL  TRADE  COMMISSION 


Notices 

Tantalum  electrolytic  fixed  capac¬ 
itors  from  Japan;  investigation 
and  hearing _  33337 

INTERSTATE  COMMERCE  COMMISSION 
Proposed  Rules 

Fitness  flagging  procedures _  33307 

Notices 

Hearing  assignments  <2  docu¬ 
ments)  _  33349 

Motor  carriers: 

Temporary  authority  applica¬ 
tions  _  33350 

Transfer  proceedings _  33349 

Niagara  Frontier  Tariff  Bureau; 

agreement _  33352 

Pipelines;  tentative  valuations _  33352 


JUSTICE  DEPARTMENT 
Notices 

Pollution  control;  consent  judg¬ 
ments: 

United  States  v.  Guam  Power 


Authority _  33312 

LAND  MANAGEMENT  BUREAU 
Rules 

Alaskan  claims  settlements: 

Cook  Inlet  Region,  Inc _  33267 

Public  land  orders: 

Idaho  . . 33267 

New  Mexico  (2  documents) _  33267 


MANAGEMENT  AND  BUDGET  OFRCE 
Notices 

Government  Procurement  Com- 
missicm: 

Executive  Branch  Position _  33343 

MINING  ENFORCEMENT  AND  SAFETY 
ADMINISTRATION 

Rules 

Metal  and  nonmetallic  open  pit 


mines,  miscellaneous  amend¬ 
ments;  correction _  33263 

Metal  and  nonmetallic  under¬ 
ground  mines,  miscellaneous 

amendments;  correction _  33263 

Sand,  gravel,  crushed  stone  opera¬ 
tions,  miscellaneous  amend¬ 
ments;  corrections _  33263 


NATIONAL  INSTITUTE  OF  EDUCATION 

Notices 

Meetings: 

Advisory  Committees,  change  in 
meeting  dates _  33317 

NATIONAL  PARK  SERVICE 
Rules 

Snowmobiling  routes;  designa¬ 
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This  section  of  the  FEDERAL  REGiSTER  contains  reguiatory  documents  having  generai  appiicabiiity  and  legal  effect  most  of  which  are 
keyed  to  and  codified  In  the  Code  of  Federal  Regulations,  which  is  pubiish^  under  50  titles  pursuant  to  44  U.&C.  15101 

The  Code  of  Federal  Regulations  is  sold  by  the  Superintendent  of  Documents.  Prices  of  new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  month. 


Title  13 — Business  Credit  and  Assistance 
-  CHAPTER  I— SMALL  BUSINESS 
ADMINISTRATION 

I  Rev.  6,  Amdt.  8] 

PART  120 — BUSINESS  LOAN  POLICY 

A  proposal  was  Issued  on  May  27,  1976, 
(41  FR  21653)  to  amend  the  Business 
Loan  Policy  Regulations  to  simplify  the 
matter  of  documentation  required  prior 
to  the  sale  of  the  guaranteed  portion  of  a 
loan. 

This  amendment  provide  that  only 
those  loan  documents  required  to  be 
furnished  to  or  requested  by,  SBA  must 
be  submitted  to  the  Agency  by  the  lender 
prior  to  the  execution  of  a  secondary  par¬ 
ticipation  agreement.  The  superseded 
regulation  required  that  “all  documents” 
be  submitted  to  SBA. 

Interested  persons  were  given  30  days 
in  which  to  submit  written  comments 
thereon,  and  no  adverse  comment  was 
received. 

Accordingly,  pursuant  to  the  authority 
of  Section  5  of  the  Small  Business  Act, 
72  Stat.  385,  15  U.S.C.  634,  and  Section  7 
of  such  Act,  as  amended,  72  Stat.  387,  15 
U.S.C.  636,  Part  120  of  Chapter  1,  Title  13 
of  the  Code  of  Federal  Regulations  is 
hereby  amended  by  revising  subdivision 
<i)  of  subparagraph  120.5(a)(3)  to  read 
as  follows: 

§  120.5  Operations  of  eligible  partici¬ 
pants. 

(a)  •  *  * 

(3)  •  •  • 

(i)  The  duly  executed  note  and  settle¬ 
ment  sheet(s)  underlying  the  transac¬ 
tion,  and  such  other  documents  as  SBA 
may  expressly  require  have  been  submit¬ 
ted  by  the  lender  to  SBA. 

Effective  date:  This  amendment  shall 
become  effective  on  August  9,  1976. 

(Catalog  of  Federal  Domestic  Assistance  Pro¬ 
grams  No.  59.012,  Small  Business  Loans) 

Dated:  July  30, 1976. 

Mitchell  P.  Kobelinski, 

Administrator. 
[PR  Doc.76-23028  Piled  8-6-76:8:45  amj 


Title  14 — Aeronautics  and  Space 

CHAPTER  I— FEDERAL  AVIATION  ADMIN¬ 
ISTRATION,  DEPARTMENT  OF  TRANS¬ 
PORTATION 

(Docket  No.  76-CB-7-AD;  Amdt.  39-26861 
PART  39--AIRWORTHINESS  DIRECTIVES 
Cessna  210  Series  Airplanes 
Amendment  39-2517  (41  FR  7936) ,  as 
revised  by  Amendment  39-2556  (41  FR 
11811),  AD  7(M)4-01,  is  an  Airworthiness 
Directive  (AD),  applicable  to  certain 


Cessna  210  series  airplanes  having  Elec- 
trol  manufactured  Cessna  P/N  1280102  -1 
and  -2  or  1280501  -1  and  -2  main  land¬ 
ing  gear  rotary  actuator  assemblies.  AD 
75-04-01  requires  the  installation  of 
Cessna  Service  Kit  1209005-1  R/L  (im¬ 
proved  spindle  shafts  in  the  aircraft’s 
main  landing  gear  actuators)  in  accord¬ 
ance  with  Cessna  Service  Letter  SE75-21. 
The  compliance  time  for  AD  76-04-01  is 
within  100  hours’  time  in  service  after 
February  26, 1976. 

Subsequent  to  the  issuance  of  AD  76- 
04-01  as  amended,  the  manufacturer  has 
advised  that  parts  required  to  comply 
with  the  AD  will  not  be  available  imtll 
approximately  October  31, 1976.  As  a  re¬ 
sult,  unless  some  relief  is  offered  owners/ 
operators  of  Cessna  210  series  aircraft 
who  have  not  yet  complied  with  AD  76- 
04-01,  these  aircraft  will  be  grounded 
because  of  the  unavailability  of  parts. 
Aircraft  having  unmodified  landing  gear 
actuators  can  be  operated  with  no  pos¬ 
sibility  of  the  landing  gear  actuator 
spindle  shaft  failing  if  the  aircraft  are 
operated  in  accordance  with  a  restric¬ 
tion  requiring  the  landing  gear  to  remain 
doi^m  and  locked  during  all  phases  of 
flight.  However,  under  this  type  of  opera¬ 
tion  the  published  performance  and  fuel 
range  data  and  allowable  air  speeds  for 
the  aircraft  are  not  applicable.  Flight 
without  reference  to  approved  data 
could  result  in  additicmal  hazards.  Be¬ 
cause  of  the  unavailability  of  parts  the 
FAA  is  thus  faced  with  the  alternative 
of  grounding  unmodified  airplanes  or  of 
extending  AD  compliance  either  with  or 
without  the  aforementioned  operating 
restriction.  In  order  to  afford  relief 
without  unduly  compromising  safety  the 
agency  believes  it  is  in  the  public  inter¬ 
est  to  amend  AD  76-04-01  to  extend  its 
compliance  tkne  to  October  31, 1976,  and 
permit  affected  aircraft  to  be  operated 
in  the  normal  manner  until  the  actuators 
have  been  modified.^  This  amendment 
will  also  revise  the  compliance  statement 
to  emphasize  that  Cessna  210D  aircraft 
modified  in  accordance  with  AD  71-24-7 
already  comply  with  AD  76-04-01  and 
exempt  those  aircraft  already  modified 
by  previous  maintenance. 

Since  this  amendment  is  relieving  in 
nature,  notice  and  public  procedure 
hereon  are  not  necessary  and  the  amend¬ 
ment  may  become  effective  in  less  than 
thirty  (30)  days. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  delegated  to 
me  by  the  Administrator  14  CFR  11.89 
<31  FR  13697),  §  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations,  AD  76-04- 
01  (Amendments  39-2517  and  39-2556) 
is  revised  so  that  it  now  reads  as  follows : 


Cessna.  Applies  to  Models  210  through  210D 
(Serial  Nvunbers  57001  thru  57575  and 
21057576  thru  21058510)  airplanes  on 
which  are  Installed  Electrol  manufac¬ 
tured  main  gear  rotary  actuator  assem¬ 
blies,  Cessna  P/Ns  1280102  -1  and  -2 
(Electrol  P/Ns  EA  1471  -1  and  -2)  or 
Cessna  P/Ns  1280501  -1  and  -2  (Elec¬ 
trol  P/  Ns  EA  1614  -1  and  -2).  This  AD 
does  not  apply  to  those  ai^lanes  on 
which  Cessna  P/Ns  1280511-3/4  and 
1298100-1/2  actuator  assemblies  are 
installed. 

Compliance:  Required  as  indicated,  unless 
already  accomplished  in  accordance  with  this 
AD,  previous  maintenance  or  AD  71-24-7. 

To  decrease  the  possibility  of  main 
gear  extension  failure,  accomplish  the 
following: 

On  or  before  October  31,  1976,  or  within 
100  hours’  time  in  service  alter  February  26, 
1976,  whichever  occurs  later.  Install  Cessna 
Kits  1209005-1  R/L  in  accordance  with 
Cessna  Service  Letter  SE75-21  dated  Octo¬ 
ber  3,  1975,  or  later  approved  revisions,  or  an 
equivalent  method  approved  by  the  Chief, 
Engineering  and  Manufacturing  Branch, 
PA  A.  Central  Region. 

Note  1. — ^The  landing  gear  acttiator  assem¬ 
blies  having  Cessna  P/Ns  and  manufactured 
by  Electrol  can  be  identified  by  using  an  in¬ 
spection  mirror  through  the  inspection  plate 
located  forward  of  the  strut  doors  to  read 
tlie  actuator  nameplate. 

Note  2. — A  significant  savings  of  manhours 
will  result  if  compliance  with  this  AD  and 
the  modifications  and/or  inspections  required 
by  AD  76-14-07  (Amendment  39-2670 — land¬ 
ing  gear  saddle  fittings)  are  accomplished  at 
the  same  time. 

Note  3. — It  is  Imperative  that  Ossna  P/N 
1209005-1  R/L  Kits  be  ordered  from  the  man¬ 
ufacturer  immediately  to  assure  that  a  suffi¬ 
cient  supply  of  kits  will  be  available  to  allow 
modification  of  all  affected  aircraft  on  or  be¬ 
fore  October  31, 1976. 

This  amendment,  39-2686,  becomes  ef¬ 
fective  August  12,  1976,  and  replaces 
Amendments  39-2517  and  39-2556. 

This  amendment  is  made  under  the  author¬ 
ity  of  Sections  313(a) ,  601  and  603  of  the  Fed¬ 
eral  Aviation  Act  of  1958  (49  U.S.C.  1354(a), 
1421  and  1423),  and  of  Section  6(c)  of  the 
Department  of  Tran^>ortation  Act  (49  U.S.C. 
1655(c)). 

Issued  in  Kansas  City,  Missouri,  on 
July  28.  1976. 

C.  R.  Melugin,  Jr., 
Director,  Central  Region. 

I  PR  Doc.76-22858  Piled  8-6-76;8:45  am] 


(Docket  No.  75-CE-26-AD;  Amdt.  39-2687] 

PART  39— AIRWORTHINESS  DIRECTIVES 

Cessna  T310, 320, 340, 401. 402, 411, 
414  and  421  Series  Airplanes 

Amendment  39-2419,  AD  75-23-08, 
published  in  the  Fedkkal  Register  on  No- 
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vember  12.  1975  (40  FR  52717-52720), 
and  corrected  on  December  1.  1975  (40 
FR  55637),  is  an  Airworthiness  Directive 
(AD)  which  is  applicable  to  Cessna  T310, 
320,  340,  401,  402,  411,  414  and  421  series 
airplanes.  AD  75-23-08  requires  in  part 
repetitive  inspections  of  the  exhaust  sys¬ 
tems  on  the  aforementioned  airplanes  for 
deterioration  and/or  indications  of  incip¬ 
ient  failures. 

Subsequent  to  the  issuance  of  AD  75- 
23-08  the  FAA  has  determined  that  a 
small  adjustment  in  the  inspection  inter¬ 
vals  will  not  significantly  affect  safety 
and  would  reduce  the  burden  that  com¬ 
pliance  with  the  AD  may  impose  on 
owners/operators.  Accordingly,  a  new 
paragraph  is  being  added  to  AD  75-23-08 
which  will  authorize  adjustment  of  the 
intervals  between  the  repetitive  inspec¬ 
tions  up  to  10  per  cent  of  the  specified  in¬ 
terval  to  facilitate  accompli^ing  these 
inspections  concurrent  with  other  sched¬ 
uled  maintenance  on  the  airplanes  in 
question. 

Since  this  amendment  is  relieving  in 
nature  and  will  impose  no  additional  bur¬ 
den  on  any  person,  notice  and  public 
procedure  hereon  are  impracticable  and 
good  cause  exists  for  making  this  amend¬ 
ment  effective  in  less  than  thirty  (30) 
days. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  delegated  to 
me  by  the  Administrator  14  CFR  11.89 
(31  FR  13697).  §  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations,  Amend¬ 
ment  39-2419,  AD  75-23-08,  is  revised  by 
adding  a  new  paragraph  which  reads  as 
follows: 

VI.  The  time  In  service  between  the  re¬ 
petitive  Inspections  required  herein  may  be 
adjusted  up  to  plus  10  percent  of  any  speci¬ 
fied  inspection  Interval  required  by  this  AD 
to  facUitate  accomplishing  these  in^>ections 
concurrent  with  other  scheduled  mainte¬ 
nance  on  the  airplane. 

This"  amendment  becomes  effective 
August  12, 1976. 

This  amendment  Is  made  under  the  author¬ 
ity  of  Secs.  313(a) ,  601  and  603  of  the  Federal 
Aviation  Act  of  1958  (49  UA.C.  1354(a).  1421 
and  1423),  and  of  Sec.  6(c)  of  the  Depart¬ 
ment  of  Transportation  Act  (49  UA.C.  1655 
(c)). 

Issued  in  Kansas  City,  Missouri,  on 
July  29,  1976. 

C.  R.  Melugin,  Jr., 
Director,  Central  Region. 

(PR  Doc.76-22859  Filed  8-6-76;8:45  ami 


[Docket  No.  75-SO-21:  Arndt.  39-26841 

PART  39— AIRWORTHINESS  DIRECTIVE 
Lockheed  Model  1329 

Amendment  39-2123,  40  FR  10951,  AD 
75-06-05,  requires  a  one-time  inspection 
of  the  fuselage  main  frames  on  Lockheed 
Model  1329  airplanes.  After  issuing 
Amendment  39-2123.  the  FAA  deter¬ 
mined  that  repetitive  inspection  of  the 
main  frames  (m  an  annual  basis  is  re¬ 
quired.  Therefore,  the  airworthiness  di¬ 
rective  is  being  amended  to  require  an¬ 
nual  inspecUcHi  (ff  main  frames  of  Lock¬ 
heed  Model  1329  airplanes. 


RULES  AND  REGULATIONS 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public  procedure 
hereon  are  impracticable  and  good  cause 
exists  for  making  this  amendment  effec¬ 
tive  in  less  than  30  days. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  delegate  to 
me  by  the  Administrator  (31  FR  13697) 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations,  Amendment  39-2123,  40  FR 
10951,  AD  75-06-05  is  amended  as 
follows : 

Revise  compliance  paragnqih  to  retul; 
Compliance  within  the  next  50  hours’  time 
in  service  after  the  effective  date  of  this 
amendment  to  AD  75-06-05,  unless  a  second 
inspection  has  already  been  accomplished 
in  accordance  with  Lockheed  Service  Bulle¬ 
tin  329-269  and  Supplemental  Service  Bul¬ 
letin  329-269A  during  the  period  since  the 
effective  date  of  AD  75-06-05,  March  14,  1975, 
and  the  effective  date  of  this  amendment, 
August  10,  1976. 

Add  paragraph  (c)  which  states:  Rein¬ 
spect  the  main  frames  at  intervals  not 
to  exceed  12  months  after  accomplish¬ 
ing  paragraph  (a) . 

This  amendment  becomes  effective 
August  10, 1976. 

This  amendment  is  made  under  the  author¬ 
ity  of  Secs.  313(a) ,  601,  and  603  of  the  Federal 
Aviation  Act  of  1958  (49  U.S.C.  1354(a), 
1421,  and  1423)  and  of  Sec.  6(c)  of  the  De¬ 
partment  of  Transportation  Act  (49  U.S.C. 
1655(c)). 

Issued  in  £^t  Point,  Georgia,  on  July 
27, 1976. 

Phillip  M.  Swatek, 

Director,  Southern  Region. 

[FR  Doc .76-22857  Filed  8-6-76:8:45  am) 


[Airspace  Docket  No.  76-EA-351 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES,  CON¬ 
TROLLED  AIRSPACE  AND  REPORTING 
POINTS 

Baltimore,  Md.;  Designation  and  Alteration 
of  Control  Zones  and  Transition  Area 

On  page  22843  of  the  Federal  Register 
for  June  7,  1976,  the  Federal  Aviation 
Administration  published  a  proposed 
rule  which  would  alter  the  Baltimore, 
Md.,  Control  Zone  and  Transition  Area 
and  designate  a  Baltimore,  Md.,  Control 
Zone. 

Interested  parties  were  given  30  days 
after  publication  in  which  to  submit 
written  data  or  views.  No  objections  to 
the  proFKised  regulations  have  been  re¬ 
ceive. 

In  view  of  the  foregoing,  the  proposed 
regulation  is  hereby  adopted,  effective 
0901  GMT  November  4, 1976. 

(Sec.  307(s)  of  the  Federal  Aviation  Act  of 
1958  (72  Stat.  749;  49  U.S.C.  1348),  and  sec. 
6(c)  of  the  Department  of  Tran^ortatlon 
Act  (49  U.S.C.  1655(C) ) .) 

Issued  in  Jamaica,  N.Y.,  on  July  19, 
1976. 

William  E.  Morgan, 
Director,  Eastern  Region. 

§  71.171  [Amended] 

1.  Amend  S  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  so  as  to 


change  the  caption  of  the  Baltimore,  Md. 
Control  Zone  to  read: 

(Baltimore,  Md.  (Baltimore-Washington) 
International  Airtort) 

2.  Amend  §  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  so  as  to 
designate  a  Baltimore,  Md.  (Glenn  L. 
Martin  State  Airport)  Control  Zone  as 
follows: 

Baltimore,  Md.  (Glenn  L.  Martin  State 
Airport) 

Within  a  5-mile  radius  of  the  center, 
39*19'45''  N.,  78‘’25'00’'  W,  of  Glenn  L.  Mar¬ 
tin  State  Airport,  Baltimore,  Md.;  within  3 
mUes  each  side  of  a  132*  bearing  from  the 
Martin,  Md.  RBN,  extending  from  the  5-mlle 
radius  zone  to  8.5  miles  southeast  of  the 
'BBN;  within  3  miles  each  side  of  a  129*  bear¬ 
ing  from  the  Martin.  Md.  RBN,  extending 
from  the  5-mlle  radius  zone  to  8.5  miles 
southeast  of  the  RBN;  within  6  miles  each 
side  of  a  17-mlle  radius  arc  of  the  Baltimore, 
Md.  VORTAC,  extending  clockwise  from  the 
Baltimore,  Md.  VORTAC  030*  radial  to  the 
Baltimore.  Md.  VORTAC  046*  radial.  This 
control  zone  is  effective  from  0700  to  2300 
hours,  local  time,  daily. 

§  71.181  [Amended] 

3.  Amend  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  so  as  to 
amend  the  Baltimore,  Md.  Transition 
Area  as  follows: 

In  the  description  of  the  Baltimore, 
Md.  Transition  Area,  delete  from  “with¬ 
in  an  8.5-mile  radius  of  the  center 
39'’19'45"  N.,  76°25'00"  W."  to  and  in¬ 
cluding  “11.5  miles  southeast  of  the 
RBN”  and  insert  the  following  in  lieu 
thereof: 

“within  an  8.5-mlle  radius  of  the  center 
39*19’45’'  N.,  76*25'00''  W.  of  Glenn  L.  Mar¬ 
tin  State  Airport,  Baltimore,  Md.;  within  a 

9- mile  radius  of  the  center  of  the  airport, 
extending  clockwise  from  a  239*  bearing  to 
a  256*  bearing  from  the  airport;  within  a 

10- mile  radius  of  the  center  of  the  airport, 
extending  clockwise  from  a  256*  bearing  to 
a  270°  bearing  from  the  airport;  within  an 

11.5- mile  radius  of  the  center  of  the  airport, 
extending  clockwise  from  a  270*  bearing  to 
a  320*  bearing  from  the  airport;  within  a 
13-mUe  radius  of  the  center  of  the  airport, 
extending  clockwise  from  a  320*  bearing  to  a 
348°  bearing  from  the  airport;  within  an 

11. 5- mlle  radius  of  the  center  of  the  airport, 
extending  clockwise  from  a  348”  bearing  to 
a  007*  bearing  from  the  airport;  within  a 

10.5- mile  radius  of  the  center  of  the  air¬ 
port,  extending  clockwise  from  a  (X)7*  bear¬ 
ing  to  a  027*  bearing  from  the  airport:  with¬ 
in  a  9-mlle  radius  of  the  center  of  the  air¬ 
port,  extending  clockwise  from  a  027*  bear- 

.  ing  to  a  054*  bearing  from  the  airport;  with¬ 
in  3.5  miles  each  side  of  a  132*  bearing  from 
the  Martin,  Md.  RBN,  extending  from  the 
Glenn  L.  Martin  State  Airport  8.5-mile  radius 
fu-ea  to  11.5  miles  southeast  of  the  RBN; 
within  3.5  miles  each  side  of  a  129*  bearing 
from  the  Martin,  Md.  RBN,  extending  from 
the  Glenn  L.  Martin  State  Airport  8.5-mlle 
radius  area  to  11.6  miles  southeast  of  the 
RBN;  within  5  miles  each  side  of  the  Martin, 
Md.  TACAN  317*  radial,  extending  from  the 
Glenn  L.  Martin  State  Airport  8.6-miIe  ra¬ 
dius  area  to  17.5  miles  northwest  of  the 
TACAN. 

[FR  Doc.76-22860  Filed  8-6-76;8:45  am] 
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{All-space  Docket  No.  76-EA-62] 

PART  71— DESIGNATION  OF  FEDERAL 

AIRWAYS,  AREA  LOW  ROUTES,  CON- 

TROUED  AIRSPACE  AND  REPORTING 

POINTS 

Grove  City,  Pa.;  Alteration  of  Transition 

Area 

The  Federal  Aviation  Administration  is 
amending  §  71.181  of  Part  71  of  the  Fed¬ 
eral  Aviation  Regulaticms  so  as  to  alter 
the  Grove  City,  Pa.,  Transition  Area  (41 
PR  21183). 

Subsequent  to  publication  of  the  rule, 
designating  the  transition  area,  it  was 
determined  that  the  final  approach 
course  of  the  VOR^-A  original  Instnunent 
approach  procedure  developed  for  Grove 
City  Airport,  Grove  City,  Pa.,  was 
changed  one  degree. 

This  will  require  a  minor  change  in  the 
description  of  the  transition  area. 

Since  this  amendment  is  minor  in  na¬ 
ture  and  creates  no  substantial  burden 
on  any  person,  notice  and  public  proce¬ 
dure  hereon  are  unnecessary  and  the 
rule  may  be  made  effective  in  less  than 
30  days. 

In  consideration  of  the  foregoing.  Part 
71  of  the  Fedeitd  Aviation  Regulations 
is  amended,  effective  Augiist  9.  1976  as 
follows: 

1.  Amend  §  71.181  of  Part  71,  Federal 
Aviation  Reflations  by  amending  the 
description  of  the  Grove  City,  Pa.  Transi¬ 
tion  Area  as  follows: 

Delete  ‘'004**’  and  insert  "005* "  In  lieu 
thereof. 


(Sec.  307  (s)  of  the  Federal  Aviation  Act  of 
1958  (72  Stat.  749;  49  n.S.C.  1348)  and  eec. 
6(0)  of  the  DOT  Act  (49  VB.C.  1655<c)).) 


Issued  in  Jamaica,  N.Y.,  on  July  22, 
1976. 


R.  J.  Van  Vuren, 
Acting  Director, 
Eastern  Region. 


|PK  Doc.76-228tjl  Filed  8-6-76;8:46  am) 


[Airspace  Docket  No.  76-SW-lfll 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES.  CON¬ 
TROLLED  AIRSPACE  AND  REPORTING 
POINTS 

Henderson,  Tex.;  Designation  of 
Transition  Area 

The  purpose  of  this  amendment  to 
Part  71  of  the  Federal  Aviation  Regula¬ 
tions  is  to  designate  a  transition  area  at 
Henderson,  Tex. 

On  April  15, 1976,  a  notice  of  proposed 
rule  making  was  published  in  the  Federal 
Register  (41  FR  16869)  stating  the  Fed¬ 
eral  Aviation  Administration  (FAA)  pro¬ 
posed  to  designate  a  transition  area  at 
Henderson,  Tex. 

'  Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  rule 
making  through  submission  of  comments. 
The  Air  Transport  Association  of  Amer¬ 
ica  (ATA)  objected  to  the  proposal  on 
the  basis  that  changing  the  airport  status 
from  VFR  to  IFn  (aerations  and  pub¬ 
lication  of  an  approved  instrument  ap¬ 
proach  procedure  to  Rusk  County  Air¬ 
port,  Henderson,  Tex.,  would  signifi¬ 


cantly  impact  IFR  <H>erations  at  Gregg 
County  Airport,  Longview,  Tfex.  The  ATA 
also  pointed  out  that  there  are  published 
Instrument  i^proach  procedures  to  other 
airports  in  close  proximity  which  can  im¬ 
pact  instrument  operations  at  Gregg 
County  Airport. 

The  FAA  determined  that  certain  in¬ 
strument  approach  procedures  at  Gregg 
County  Airport  and  other  surrounding 
airports  could  be  modified  to  minimize 
or  eliminate  the  impact  of  a  Rusk  County 
instrument  approach  procedure  on  Gregg 
County  IFR  operations.  Action  to  modify 
these  procedures  is  in  progress;  there¬ 
fore,  the  FAA  has  determined  that  a 
transition  area  and  instrument  approach 
procedure  can  be  approved  at  Rusk 
County  Airport,  Henderson,  Tex.,  without 
unduly  impacting  IFR  operations  at 
Gregg  County  Airport,  Longview,  Tex. 

In  consideration  of  the  foregoing,  Part 
71  of  the  Federal  Aviation  Regulations 
is  amended,  effective  0901  GMT,  Novem¬ 
ber  4,  1976,  as  hereinafter  set  forth. 

In  §  71.181  (41  FR  440),  the  following 
transition  area  is  added : 

Henderson,  Tex. 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.6-mile 
radius  of  Rusk  Ck>unty  Airport,  Henderson, 
Tex.  (latitude  32*08'80''  N.,  longitude  94*61'- 
16"  Wr),  and  within  5  miles  each  side  of  the 
Qregg  County,  Tex.,  VORTAC  197®  radial 
extending  from  the  8.5-mile-radlu8  area  to 
a  point  11.6  miles  south  of  the  Gregg  County, 
Tex.,  VORTAC. 

(Sec.  307(a).  Federal  Aviation  Act  of  1968 
(49  U.S.C.  1348);  sec.  6(c),  Department  of 
Transportation  Act  (49  VB.C.  1665(c)).) 

Issued  in  Fort  Worth,  Tex.,  on  July  29. 
1976. 

Albert  H.  Thurburn, 

Acting  Director, 
Southwest  Region. 

IFR  Doc.76-22862  Filed  8-6-76;8:45  am) 


I  Airspace  Docket  No.  76-SO-69) 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES,  CON¬ 
TROLLED  AIRSPACE  AND  REPORTING 
POINTS 

Lancaster,  S.C.;  Alteration  of  Transition 
Area 

TTie  purpose  of  this  amendment  to 
Part  71  of  the  Federal  Aviation  Regula¬ 
tions  is  to  alter  the  Lancaster,  S.C., 
transition  area. 

The  transition  area  is  described  in 
$  71.181  (41  FTt  440) .  The  majority  of  the 
airspace  required  for  protection  of  air¬ 
craft  executing  instrument  approaches  to 
Lancaster  County  Airport  is  presently 
contahied  in  the  description  of  the  Mon¬ 
roe,  N.C..  transition  area.  Effective  No¬ 
vember  4,  1976,  the  size  of  the  Monroe 
transition  area  is  being  reduced,  and  it  is 
necessary  to  amend  the  Lancaster  transi¬ 
tion  area  to  insure  that  adequate  con¬ 
trolled  airspace  is  retained  in  the  vicinity 
of  Lancaster  County  Airport.  The  altera¬ 
tion  of  the  two  transition  areas  will  not 
increase  the  amoimt  of  controlled  air¬ 
space  in  the  Momoe-Lancaster  area  but 
rather  will  release  approximately  264 
square  miles  of  presently  designated  air¬ 


space.  Since  this  amendment  is  less  re¬ 
strictive  in  nature,  notice  and  public  pro¬ 
cedure  hereon  are  unnecessary. 

In  consideration  of  the  foregoing,  Part 
71  of  the  Federal  Aviation  Regulations  is 
amended,  effective  0901  GMT,  Novem¬ 
ber  4, 1976,  as  hereinafter  set  forth. 

In  §  71.181  (41  FR  440) ,  the  Lancaster. 
S.C.,  transition  area  is  amended  to  read: 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mlle 
radius  of  Lancaster  County  Airport  (Lat. 
34®43'22"  N..  Long.  80®61'18"  W.);  within  8 
miles  each  side  of  the  063”  bearing  from  the 
Lancaster  RBN  (Lat.  34®43'10"  N.,  Long  80®- 
61'24"  W.),  extending  from  the  6.6-mlle 
radius  areas  to  8.6  miles  northeast  of  the 
RBN. 

This  amendment  Is  made  under  the  author¬ 
ity  of  Sec.  307(a)  of  the  Federal  Aviation  Act 
of  1968  (49  UH.C.  1348(a) )  and  of  See.  6(c) 
of  the  Department  of  Transportation  Act  (49 
U.S.C.  1665(c)). 

Issued  in  East  Point,  Ga.,  on  July  26, 
1976. 

Phillip  M.  Swatbx, 
Director,  Southern  Region. 

|FR  Doc.76-22864  Filed  8-6-76;8;4S  am) 


[Airspace  Docket  No.  76-SW-43J 

PART  71— DESIGNATION  OF  FEDERAL 

AIRWAYS.  AREA  LOW  ROUTES.  CON¬ 
TROLLED  AIRSPACE  AND  REPORTING 

POINTS 

Walnut  Ridge,  Ark.;  Alteration  of 
Transition  Area 

The  purpose  of  this  amendment  to 
Part  71  of  the  Federal  Aviation  R^irula- 
tions  is  to  alter  the  transition  area  at 
Walnut  Ridge,  Ark. 

Amendment  10  to  the  Walnut  Ridge 
VOR-A  instrument  approach  procedure 
revised  the  final  approach  radial  from 
the  Walnut  Ridge  VORTAC  239®  radial 
to  the  235®  radial.  Revision  of  the  Wal¬ 
nut  Ridge  transition  area  is  required  to 
afford  adequate  controUed  airspace  for 
aircraft  flying  this  instrument  approach 
procedure. 

Since  this  revision  is  minor  and  will 
not  adversely  affect  airspace  utilization, 
public  notice  and  public  procedures  are 
not  considered  necessary. 

In  consideration  of  the  foregoing.  Part 
71  of  the  Federal  Aviation  Regulations  is 
amended,  effective  0901  GMT,  Novem¬ 
ber  4,  1976,  as  hereinafter  set  forth. 

In  §  71.181  (41  FJl.  440),  the  Walnut 
Ridge,  Ark.,  transition  area  is  amended 
to  read: 

Walnut  Ridge,  Ark. 

That  airspace  extending  upward  from  700 
feet  a^ve  the  surface  within  a  6.5-mile 
radius  of  the  Walnut  Ridge  Regional  Airport 
(latitude  36®07'30"  N..  longitude  90”66'26" 
W.) ;  within  three  miles  each  side  of  the  Wal¬ 
nut  Ridge  VORTAC  240*  radial,  extending 
from  the  6.6-mlle-radius  area  to  8.5  miles 
southwest  of  the  VORTAC;  within  3.6  mllee 
each  side  of  the  005*  bearing  from  the  pro- 
pooed  RBN  (latitude  36®07'36"  N.,  longitude 
90*55'36"  W.),  extending  from  the  6.6-mlle- 
radius  area  to  12  miles  north  of  the  RBN; 
and  within  a  6-mlle  radius  of  the  Pocahontas 
Municipal  Airport  (latitude  36*14'40"  N.. 
longitude  90®56'46"  W.). 
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(Sec.  a07(a).  Federal  Avlatton  Act  of  IB56 
1S48);  See.  6(e).  D^Mutment  ot 
TTansportatton  Act  (49  U.S.C.  1656(c)).) 

Issued  in  Fort  Worth,  Tex.,  on  July  29, 
1976. 

Albert  H.  TtruRBURif, 
Acting  Director,  Southwest  Region. 
(FB  Doc.76-22863  FUed  8-6-76;8:45  am] 

Title  19 — Customs  Duties 

CHAPTER  I— UNITED  STATES 
CUSTOMS  SERVICE 

[TJ5.  76-220] 

PART  142— SPECIAL  PERMITS  FOR  IM¬ 
MEDIATE  DELIVERY  PRIOR  TO  EN¬ 
TRY 

PART  158— REUEF  FROM  DUTIES  ON 
MERCHANDISE  LOST.  DAMAGED,  ABAN¬ 
DONED.  OR  EXPORTED 

Special  Permits  for  Immediate  Deliv¬ 
ery  Prior  to  Entry — (Customs  Regulations 
amended.  Sections  142.2  and  158.11  of  the 
Customs  Regulations  relating  to  special 
permits  for  immediate  delivery,  and  al¬ 
lowance  in  duties  for  perishable  mer¬ 
chandise,  amended. 

On  December  15, 1975,  a  notice  of  pro¬ 
posed  rulemaking  vras  published  in  the 
Feoxral  Register  (40  FR  58150),  which 
{HToposed  to  amend  sections  142.2  and 
158.11  of  the  Custmns  Regulations  (19 
CPR  142.2, 158.11) .  The  proposed  amend¬ 
ments  would  allow  the  issuance  of  special 
permits  for  immediate  delivery  for  fresh 
fruits  and  vegetables  arriving  from  a 
contiguous  foreign  country  even  though 
some  of  the  imported  produce  might  sub- 
sequmtly  be  entered  for  immediate 
transportation  without  appraisement  to 
another  port  t)f  entry,  or  for  transporta- 
Uon  and  exportation  to  a  foreign  country. 

The  present  provisions  of  Part  142  of 
the  Customs  Regulations  (19  CFR  Part 
142) ,  relating  to  special  permits  for  im¬ 
mediate  delivery  prior  to  entry,  have 
been  interpreted  to  require  that  mer¬ 
chandise  released  imder  a  special  permit 
for  immediate  delivery  must  subsequently 
be  wrtered  either  for  ctmsumption.  ware¬ 
house,  or  appraisement. 

The  amendment  to  section  142.2(b)  of 
the  Customs  Regulations  (19  142.2 

(b)).  as  set  forth  below,  would  permit 
fresh  fruits  and  vegetables  arriving  from 
a  contiguous  foreign  country  (1)  to  be 
released  under  a  special  permit  for  im¬ 
mediate  delivery  for  examination  at  the 
importer’s  premises.  (2)  to  be  examined 
and  sorted  at  those  premises,  with  the 
portion  without  commercial  value  being 
segregated  in  accordance  with  the  pro- 
visims  of  section  158.11(b)  of  the  Cus¬ 
toms  Regulations  (19  CFR  158.11(b)). 
and  (3)  to  be  thereafter  entered  either 
for  consumption,  for  immediate  trans¬ 
portation  without  appraisement  to 
another  port  of  entry,  or  for  transporta¬ 
tion  and  exportation  to  a  foreign  country- 
Interested  persons  were  given  untfl 
January  14. 1976,  to  submit  written  com¬ 
ments,  suggestions,  or  objectioDs.  Tlie 
comments  received  in  opposition  to  the 
proposal  primarily  expressed  a  concern 
that  the  proposed  amendments  might  in¬ 
crease  the  risk  of  pest  Infestation.  The 


propiosed  amendments  are  not  intended 
to  change  the  present  agricultural  in¬ 
spection  procedures  in  any  way,  nor  are 
they  intended  to  allow  imported  produce 
to  be  commingled  with  other  produce  or 
to  extend  the  limits  of  any  port. 

Concern  also  was  expressed  that  the 
proposed  amendment  to  §  142.2(b) 

the  Customs  Regulations  (19  CPR 
142.2(b) )  does  not  set  a  time  limit  for 
filing  the  entries  for  consumption,  im¬ 
mediate  transportation,  or  transporta¬ 
tion  and  exportation,  or  provide  for  ex¬ 
plicit  Customs  supervision.  Section  142.11 
of  the  Customs  Regulations  (19  CPR 
142.11)  presently  sets  time  limits  which 
are  considered  adequate.  Section  142.2 

(b)  provides  that  merchandise  for  which 
a  special  permit  has  been  issued  shall  be 
considered  to  remain  in  Customs  custody. 
As  such  it  will  be  subject  to  supervision 
by  Chistoms  officers. 

Another  issue  raised  by  the  comments 
concerned  the  nature  of  the  bond  stipula¬ 
tion.  The  proposal  requires  an  appro¬ 
priate  stipulation  to  be  added  to  the  bond 
which  is  provided  for  in  5  142.4  of  the 
Customs  Regulations  (19  CFR  142.4). 
The  proposed  amendment  does  not  define 
the  terms  of  the  stipulation  because  such 
terms  are  dependent  on  the  situation  at 
the  time  of  release.  A  suggestion  to  delete 
any  reference  to  stipulations  was  not 
adopted  because  not  all  releases  will  be 
under  term  bonds. 

^  Other  comments  received  in  response 
to  the  proposed  amendments  were  also 
considered.  However,  it  has  been  deter¬ 
mined  to  adopt  the  proposed  amend¬ 
ments  without  change. 

Accordingly.  §§  142.2(b)  and  158.11(b) 
(1)  of  the  Chistoms  Regulations  (19  CFR 
142.2(b),  158.11(b)(1))  are  amended  to 
read  as  set  forth  below. 

Effective  date:  These  amendments 
shall  become  effective  September  8, 1976. 

Vernon  D.  Agree, 

-  Commissioner  of  Customs. 

Approved:  August  3, 1976. 

Davn)  R.  Macdonald, 

Assistant  Secretary 
of  the  Treasury. 

1.  Section  142.2(b)  is  amended  to  read 
as  follows: 

§  142.2  Application  for  special  permit 
for  immediate  delivery. 

•  •  •  •  • 

(b)  Merchandise  from  Canada  or 
Mexico.  (1)  WTien  the  customhouse  is 
closed.  In  the  case  of  merchandise  arriv¬ 
ing  from  Canada  or  Mexico  when  the 
customhouse  is  closed  and  destined  to 
places  other  than  the  port  of  arrival, 
the  application  and  the  evidence  of  the 
right  to  make  a  entry  may  be  submitted 
to  the  chief  Chistoms  officer  on  duty  and 
a  special  permit  may  be  issued  for  im¬ 
mediate  release,  provided  the  applicant 
has  on  file  in  the  customhouse  a  term 
bond  in  accordance  with  i  142.4(b)  or 

(c) . 

(2)  Fresh  fruits  and  vegetahies.  Ap- 
pUcatkms  for  special  permits  for  fan- 
mediate  ddivery  bssj  be  made  for  the 
transportation  of  ft^h  fruits  and  vege¬ 


tables  for  human  consumption  arriving 
from  Canada  or  Mexico  to  tue  importer's 
premises  within  the  port  of  importation, 
but  removed  from  the  area  immediately 
contiguous  to  the  border,  under  an  ap¬ 
propriate  stipulation  to  the  bond  pro¬ 
vided  for  in  §  142.4.  The  fresh  fruits  and 
vegetables  shall  be  transported  in  the 
vehicles  in  which  the  merchandise 
crossed  the  border,  or,  if  transshipment 
is  necessary,  in  vehicles  provided  by  the 
importer,  to  the  importer’s  premises.  The 
produce  may  be  examined  at  the  im¬ 
porter’s  premises,  those  portions  without 
commercial  value  segregated  in  accord¬ 
ance  with  the  provision:  of  §  158.11(b) 
of  this  chapter,  and  the  balance  entered 
for  consumption  or  transported  in  bond 
under  an  entry  for  immediate  transpor¬ 
tation  without  appraisement  or  an  entry 
for  transportation  and  exportation.  Mer¬ 
chandise  for  which  a  special  permit  has 
been  issued  under  the  provisions  of  this 
paragraph  shall  be  considered  to  remain 
in  Chistoms  custody. 

'(RA.  251,  as  amended,  secs.  448, ■484,  562,  553, 
623,  and  624,  46  Stat.  714,  as  amended.  722,  as 
amended,  742,  as  amended,  759  as  aonended 
(19  UA.C.  66,  1448,  1484,  1552,  1553,  1623, 
1624).) 

2.  Section  158.11(b)(1)  is  amended  to 
read  as  follows: 

§  158.11  Mert^handise  completely  worth¬ 
less  at  time  of  importation. 

•  •  G  •  # 

(b)  •  •  • 

(1)  An  application  for  such  allowance 
shall  be  filed  with  the  district  director 
on’  Customs  Form  4315  in  duplicate, 
within  96  hours  after  the  unlading  of  the 
merchandise  and  before  any  of  the  ship¬ 
ment  involved  has  been  removed  from 
the  pier  (or  other  area  permitted  imder 
§  142.2(b)  (2)  of  this  Chapter)  pursuant 
to  the  entry  permit. 

•  •  •  •  • 

(R.8.  251,  as  amended,  secs.  506,  624,  46  Stat. 
732,  as  amended,  759  (19  U.S.C.  66.  1506, 
1624) .) 

[PR  Doc.76-2320e  FUed  8-6-76:8:45  am] 


Title  21 — Food  and  Drugs 

CHAPTER  I — FOOD  AND  DRUG  ADMIN¬ 
ISTRATION,  DEPARTMENT  OF  HEALTH. 
EDUCATION,  AND  WELFARE 
SUBCHAPTER  A— GENERAL 
(Docket  No.  76N-0252] 

PART  5— DELEGATIONS  OF  AUTHORITY 
AND  ORGANIZATION 

Subpart  B — Redelegations  of  Authority 
From  the  Commissioner  of  Food  and 
Drugs 

New  Animal  Drug  Applications 

The  Food  and  Drug  Administratloa 
(FDA)  Is  amending  the  regulation  set¬ 
ting  forth  its  delegation  of  authority 
relating  to  the  awroval  of  new  animal 
drug  appUcatirms;  effective  August  9, 
1976. 

Tlie  reorganization  of  the  Bureau  of 
Vetciinary  Medicine  of  FDA,  which  was 
effective  May  26, 1976  and  notice  of  which 
was  published  In  the  Fedeeal  Recisteb  of 
that  date  (41  FR  21507).  reassigned  the 
ftmctlons  relating  to  medicated  feeds  to 
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a  new  Division  of  Animal  Feeds.  The 
revised  delegation  makes  It  necessary  to 
revise  9  6.28  <21  CFR  5.28) .  which  relates 
to  the  approval  of  applications  for  ani¬ 
mal  feeds  containing  new  animal  drugs. 

Further  redelegation  of  the  authority 
delegated  by  this  amendment  is  not  au¬ 
thorized.  Authority  redelegated  by  this 
amendment  to  a  position  by  title  may  be 
exercised  by  a  person  officially  designated 
to  serve  In  such  position  In  an  acting 
capacity  or  on  a  temporary  basis,  unless 
prohibited  by  a  restriction  written  Into 
the  document  designating  him  as  “act¬ 
ing,”  or  unless  it  Is  not  legally  permis¬ 
sible. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  701(a),  52 
Stat.  1055  (21  U.S.C.  371(a) ) )  and  under 
authority  delegated  to  the  Commissioner 
of  Pood  and  Drugs  (21  CFR  5.1)  (recodl- 
flcatlon  published  in  the  Federal  Recis- 
TER  of  June  15. 1976  (41  PR  24262) ) ,  Part 
5  is  amended  by  revising  9  5.28  to  read 
as  follows: 

§  5.28  Dclegatiune  regarduig  approval 
of  new  aninuil  drug  applirationA  and 
supplemenlB  thereto  for  driign  for 
animal  use. 

The  Director  of  the  Bureau  of  Veteri¬ 
nary  Medicine  is  authorized  to  perform 
all  the  functions  of  the  CTommissioner 
of  Food  and  Drugs  with  regard  to  the 
approval  of  new  animal  drug  applica¬ 
tions,  and  supplements  thereto,  for  new 
animal  drugs  submitted  pursuant  to  sec¬ 
tion  512  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  The  Director  of  the  Divi¬ 
sion  of  Animal  Feeds  of  the  Bureau  of 
Veterinary  Medicine  Is  authorized  to 
perform  the  functions  of  the  Commis¬ 
sioner  with  regard  to  the  approval  of 
applications  for  animal  feeds  containing 
new  animal  drugs. 

Effective  date;  This  amendment  shall 
be  effective  August  9, 1976. 

(Sec.  701(a).  B2  Stat.  1065  (21  U.S.C.  871 
(a)).) 

Dated:  August  3, 1976. 

Joseph  P.  Hile, 

Acting  Commissioner  of 
Food  and  Drugs. 

IPR  Doc.76  23068  Piled  8-6-76;8;45  am) 


SUBCHAPTER  B— FOOD  AND  FOOD  PRODUCTS 

[Docket  No.  76N-02171 

PART  ll^STANDARDS  OF  QUALITY  FOR 
FOODS  FOR  WHICH  THERE  ARE  NO 
STANDARDS  OF  IDENTITY 

Subpart  A — General 

Amendment  and  Confirmation  or 
Effective  Date 

The  Food  and  Drug  Administration 
<FDA)  is  confirming  the  adoption  of 
regulations  that  set  forth  general  princi¬ 
ples  governing  establishment  of  micro¬ 
biological  quality  standards  for  foods  for 
which  there  are  no  standards  of  iden¬ 
tity.  Because  of  questions  about  the  legal 
status  of  these  regulations,  additional 
opportunity  for  comment  Is  being  pro¬ 
vided.  Interested  persons  have  until  Oc¬ 
tober  8,  1976  to  submit  comments  on 


points  not  previously  addressed  or  dis¬ 
cussed  by  the  agency  In  this  document. 

Part  11  (21  CFR  Part  11)  was  proposed 
In  the  Federal  Register  of  September 
23. 1972  (37  FR  20038) ;  it  set  forth  gen¬ 
eral  princiides  under  1 11.1  (21  CFR  11.1) 
and  definitions  under  §  11.2  (21  CFR 
11.2).  The  two  sections  comprised  Sub¬ 
part  A  of  Part  11  and  hereafter  will  be 
referred  to  as  Subpart  A.  The  proposal 
also  included  microbiological  quality 
standards  for  frozen  ready-to-eat  ba¬ 
nana,  coconut.  ch(x:olate,  or  lemon 
cream-type  pies  under  9  11.5  (21  CTFR 
11.5)  and  for  food-grade  gelatin  under 
§  Il.6  (21  C7FR  11.6).  Sections  11.5  and 
11.6  comprised  Subpart  B  of  Part  11  and 
hereafter  will  be  referred  to  as  Subpart 
B.  A  final  order  adopting  the  proposal, 
with  modifications  based  on  comments 
received,  was  published  in  the  Federal 
Register  of  August  2, 1973  (38  FR  20726) , 
to  became  effective  on  February  4,  1974. 

Subpart  A  specifies  general  criteria 
for  the  issuance  of  microbiological  qual¬ 
ity  standards.  Subpart  A  was  issued  pur¬ 
suant  to  the  authority  of  section  701(a) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  371(a)).  Subpart  A  ex¬ 
plains  the  bases  on  which  the  Commis¬ 
sioner  of  Food  and  Drugs  establishes 
quality  standards  for  Individual  foods 
pursuant  to  section  401  of  the  act  (21 
U.S.C.  341),  and  in  compliance  with  the 
procedures  prescribed  by  section  701(e) 
of  the  act  (21  U.S.C.  371(e)).  Accord¬ 
ingly,  although  Subpart  A  is  subject  to 
comment  in  accordance  with  the  Admin¬ 
istrative  Procedure  Act  (5  UB.C.  553) — 
and  indeed  comments  have  been  invited 
on  three  separate  occasions — Subpart  A 
did  not  require  a  public  hearing  for  Its 
adoption. 

Section  701(a)  of  the  act  authorizes 
the  adoption  of  regulations  "for  the  effi¬ 
cient  enforcement  of  this  Act”.  Although 
individual  quality  standards  Issued  pur¬ 
suant  to  section  401  of  the  act  must  be 
adopted  through  ttie  procedures  pre¬ 
scribed  by  section  701(e)  of  the  act,  it 
is  entirely  appropriate  for  the  agency  to 
explain  in  regulations  adopted  under  the 
act’s  general  rule  making  authority  (sec¬ 
tion  701(a)  of  the  act)  how  it  will  for¬ 
mulate  quality  standards.  Specifically, 
Subpart  A  was  issued  pursuant  to  section 
701(a)  of  the  act;  Subpcut  B  was  issued 
pursuant  to  section  701(e)  of  the  act. 

The  Commissioner  acknowledges,  how¬ 
ever,  that  certain  previous  Federal  Reg¬ 
ister  publications  relating  to  microbio¬ 
logical  quality  standard  may  not  have 
made  it  explicit  that  the  agency  was  re¬ 
lying  on  section  701(a)  of  the  act  to 
promulgate  Subpart  A. 

It  is  conceivable  that  some  persons  did 
not  submit  detailed  comments  on  Sub¬ 
part  A  because  of  the  mistaken  belief 
that  a  public  hearing  on  the  individual 
quality  standards  propos^  for  ready- 
to-east  banana,  coconut,  ch(x;olate,  or 
lemon  cream-type  pies  and  for  food- 
grade  gelatin  would  afford  an  oppor¬ 
tunity  for  presenting  their  views  on  Sub¬ 
part  A.  Therefore,  the  Commissioner  has 
determined  to  permit  further  (ximments 
on  Subpart  A.  This  opportunity,  how¬ 
ever,  is  intended  for  the  submission  of 


comments  previously  withheld,  not  for 
the  repetition  of  views  already  expressed. 
The  Commissioner  will  disregard  or  dis¬ 
count  comments  that  simply  r^neat 
points  already  made  and  re^nded  to 
in  this  preamble  or  in  previous  Federal 
Register  documents. 

Written  objections  in  response  to  the 
regulation  published  August  2. 1973  were 
received  from  five  food  industry  associa¬ 
tions  and  one  fo(xl  manufacturer.  Some 
of  the  objections  addressed  the  stand¬ 
ards  for  cream  pies  and  gelatin  (Sub¬ 
part  B),  which  were  promulgated  pur¬ 
suant  to  section  701(e)  of  the  act.  Sev¬ 
eral  of  these  objections  requested  a  hear¬ 
ing.  These  two  standards  were  stayed 
pending  further  consideration  by  the 
Commissioner. 

The  Commissioner  plans  to  withdraw 
the  microbiological  quality  standards  for 
frozen  ready-to-eat  banana,  coconut, 
chocolate,  or  lemon  cream-type  pies 
<9  11.5)  and  food-grade  gelatin  (9  11.6) 
in  a  future  Federal  Register  publica¬ 
tion.  The  Commissioner  will  pn^ose 
adoption  of  microbiological  quality 
standards  for  other  foods  In  separate 
documents  to  be  published  in  the  near 
future.  The  proposed  standards  will  con¬ 
form  with  Subpart  A  of  Part  11,  and  the 
procedures  for  adoption  will  be  those 
prescribed  by  section  701(e)  of  the  act. 

Several  other  objections  to  the  Au¬ 
gust  2, 1973  regulation  pertained  to  Sub¬ 
part  A.  Although  the  general  criteria  in 
Subpart  A  became  effective  on  Febru¬ 
ary  4,  1974,  the  Commissioner  has  re¬ 
viewed  the  objections  as  though  they 
were  comments,  and  his  conclusions  are 
set  forth  as  follows: 

1.  Objections  were  received  regarding 
the  conclusion  that  microbial  levels  are 
indicative  of  food  quality.  These  objec¬ 
tions  stated  that  no  data  or  facts  were 
furnished  to  support  this  contention, 
that  it  is  erroneous,  and  therefore  the 
final  regulation  is  unreasonable  and  wUl 
not  promote  honesty  and  fair  dealing  in 
the  interest  of  consumers.  Tliese  objec¬ 
tions  also  contended  that  Subpart  A  is 
not  authorized  by  section  401  of  the  act. 
Other  related  objections  asserted  that 
(Hily  perceptible  quality  factors  are  au¬ 
thorized  by  section  401  and  that  a  micro¬ 
bial  level  is  not  a  perceptible  quality 
factor. 

The  Commissioner  remains  convinced 
that,  as  stated  in  paragraph  2  of  the 
preamble  to  the  August  2  regulation, 
microbial  levels  are  indicative  of  (luallty 
in  various  foods.  As  set  forth  in  9  11. Ka), 
the  quality  of  a  food  depends  on  numer¬ 
ous  characteristics,  including,  but  of 
course  not  limited  to,  the  level  of  micro¬ 
organisms.  This  conclusion  warrants 
further  discussion,  however,  since  the 
basic  disagreement  is  over  the  issue  of 
whether  or  not  microbial  levels  of  foods 
are  a  factor  of  the  quality  of  food. 

Section  401  of  the  act  does  not  list  the 
factoris)  on  which  a  standard  of  quality 
must  or  may  be  based.  Rather,  it  pennlts 
a  reasonable  standard  to  be  established 
when,  in  the  Judgment  of  the  Secretary 
of  the  Department  of  Health,  Education, 
and  Welfare,  such  standard  will  pro¬ 
mote  honesty  and  fair  dealing  in  the 
Interest  of  consumers.  The  Commissioner 
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Is  ot  the  oplnlcm  that  the  estabUshmcDt 
of  microbiological  qmdlty  standards  on 
this  basis  will  promote  honesty  and  fair 
dealing  in  the  interest  of  consumers. 
Individual  standards  will  require  spe^c 
foods  to  be  clearly  declared  as  substand¬ 
ard  in  quality  when  they  fail  to  meet 
minimum  prescribe  standards  of  micro¬ 
biological  quality.  Each  microbiological 
standard  of  quality  will  provide  con¬ 
sumers  with  information  on  the  micro¬ 
bial  level  of  a  spedflc  food.  The  consumer 
will  be  informed  whether  a  food  exceeds 
the  microbial  limits  of  the  standard  and 
will  ther^y  be  given  the  choice  of  buy¬ 
ing  a  food  that  either  meets  or  does 
not  meH  the  standard  for  such  foods. 
Providing  such  information  to  aid  coa- 
sumer  choices  in  the  purchase  of  a  food 
is  considered  by  the  Cmnmissicmer  to  be 
in  the  Interest  of  the  consumer. 

me  Commissioner  advises  that  al¬ 
though  previous  standards  of  quality 
have  been  based  on  perceptible  factors 
such  as  color,  size,  p^,  and  blemishes, 
this  does  not  in  any  way  limit  the  au¬ 
thority  to  establish  quality  standards  to 
those  based  upon  poceptible  factors 
alone,  me  Commisskmer  notes  that 
many  food  standards  of  idratity  embody 
criteria  that  reflect  differences  that  may 
or  may  not  be  perceptible  to  consumm. 
For  example,  the  standards  of  identity 
for  mange  juice  products  in  21  CFR  Part 
27  recognim  differmces  in  soluble  soUds 
content,  although  such  differences  are 
Imperceptible  to  consumers  and  have  no 
health  significance.  Since  the  same  sec- 
Uon  of  the  act  authorizes  the  adoption 
of  both  standards  of  identity  and  stand¬ 
ards  of  quality,  based  on  the  same  cri¬ 
teria,  there  is  no  basis  for  insisting  that 
ImpercQitlble  criteria  can  be  embodied 
in  one  type  of  standard  (Identity),  but 
not  in  the  other  (quality) . 

Quality  standards  are  being  devdoped 
for  foods  in  which  the  microbial  level 
may  be  one  of  the  factors  to  be  cmisid- 
ered  in  assessing  the  adequacy  of  the 
manufacturing.  distrUmting.  and  storage 
condttkms  to  which  the  food  is  sub¬ 
jected.  me  significance  of  microbial  lev- 
^  established  by  such  standards  will 
vary  with  the  particular  food  product 
lnv<dved.  Subpart  A  establishes  the  gen¬ 
eral  i^inclple  that  microbiological  levels 
may  be  a  quality  factor  within  the 
meaning  of  sectkm  401  oi  the  act.  in¬ 
dividual  standards  of  quality  implmnent- 
Ing  these  general  principles  will  be 
adopted  for  specific  foods  whose  micro¬ 
bial  content  the  Commissioner  concludes 
is  an  important  index  of  quality. 

2.  Several  objecticms  cmitoided  that 
the  microbial  cmitent  of  foods  is  an  ele¬ 
ment  of  sanitati<m  rather  than  quality 
and  that  consequently  microbial  levels 
should  be  established  as  advisory  guide¬ 
lines  imder  Uie  current  good  manufac¬ 
turing  practice  regulations.  It  was  stated 
that  althotigh  producers  have  develm>ed 
and  manufactured  food  products  with 
microbiological  specificatkxis.  micn^ial 
levds  m  foods  have  been,  and  should  be, 
considered  only  as  a  facet  of  good  manu¬ 
facturing  practice.  Objections  were  made 
to  the  statement  in  the  regulation  that 
the  mlcrobhd  levd  of  a  food  Is  Indicative 
of  the  quality  at  the  raw  material  used. 


Examples  given  as  exceptions  to  this 
statement  included  ripe  fruit  that  is  of 
higher  quality  and  usually  has  a  higher 
microbial  level  than  green  fruit,  and 
cheeses  whose  hish  microbial  level  is  not 
indicative  of  low  quality.  One  objection 
argued  that  gelatin  made  with  low  quali¬ 
ty  raw  materials  can  be  produced  with  a 
low  microbial  level  by  virtue  of  the  man¬ 
ufacturing  procedures  used.  It  was  ques- 
ticmed  how  the  low  microbial  level  of 
gdatin  can  be  c(«sidered  indicative  of 
quality  when  foods  like  buttermilk  have 
high  microbial  levels. 

The  Commissioner’s  response  to  these 
objections  was  stated  in  paragraph  4  of 
the  lureamble  to  the  Augi^  2  regulaticm. 
Microbi(doglcal  quality  standards  should 
be  promulgated  separately  from  the  good 
manufactiuing  practice  regiilatlons  for 
several  reasons.  The  good  manufactur¬ 
ing  practice  regulations  are  promulgated 
for  the  elflcient  enforcemmt  of  the  adul¬ 
teration  provisions  of  the  act,  whfle  the 
microbiological  quality  standards  are 
not  based  (m  cmisideration  of  adidtera- 
tion.  The  good  manufacturing  practice 
regulations  are  generally  limited  to 
manufacturing  procedures  and  usually 
do  not  extmd  to  dlstributimi  and  retail 
sale,  while  the  consumer  is  entitled  to  be 
informed  of  excessive  lev^  of  microbial 
organisms  regardless  whether  they  result 
from  manufachiring,  distribution,  or  re¬ 
tailing  practices. 

The  Commissioner  also  recognizes 
that,  in  certain  foods,  microorganisms 
are  deliberate,  desirable  ingredients. 
This  positimi  is  clearly  explained  in 
paragrai^  7  of  the  preamble  to  the  Au¬ 
gust  2  regulatimi,  which  recognizes  that 
certain  microorganisms  are  deliberate, 
desirable  ingredients  in  scxne  foods  and 
in  such  instances  caimot  be  considered 
as  inverse  factors  of  quality.  The  con¬ 
trolled  use  of  microorganisms  is  us^ul 
and  desirable  to  impart  a  particular  fla¬ 
vor,  or  other  desirable  characteristic  to 
food  such  as  cheese  and  other  dairy 
products.  Subpart  A  is  not  intended  to 
^ect  any  change  in  current  good  manu¬ 
facturing  practice  in  such  ccmtn^ed  use 
of  microorgan  IstiLs,  and  mlcr^i(riogical 
quality  standards  will  not  be  established 
that  would  prohibit  the  use  of  such  de¬ 
sirable  microorganisms. 

Sectkm  11.1(a)  states  the  general 
principle  that  characteristics  that  affect 
the  quality  of  a  food  will  vary  according 
to  numerous  factors,  and  therefore  it 
win  be  necessary  to  establish  individual 
standards  of  quality  for  different  foods. 
Thus,  a  microbial  level  that  may  be  ctma- 
mon  or  even  desired  in  one  type  of  food 
may  be  imusual  and  an  index  of  low 
quality  in  a  different  type  of  food.  A 
ccxnparison  of  the  microbial  levels  in 
two  completely  different  types  of  food 
such  as  gelatin  and  buttermilk  is  there¬ 
fore  meaningless. 

The  Commissioner  recognizes  that  It 
is  not  unusual  for  the  manufacturing 
process  to  reduce  the  level  of  microorga¬ 
nisms  present  in  the  finished  food  com- 
pcured  to  the  microbial  level  presmt  tn 
its  raw  materials.  However,  this  does  not 
conflict  with  the  statement  in  f  11.1  (a) 
that  mlcrobiBl  levels 


*  *  *  are  Indicative  of  Um  quality  of  the 
raw  mateiiale  and  tngredlente,  the  degree  of 
quality  control  used  In  manufacture,  pro¬ 
cessing,  and  packing,  and  the  conditions  of 
distribution  and  storage. 

This  statement  does  not  imply  that  the 
microbial  level  is  indicative  any  one 
factor  independent  of  the  other  factors 
contained  in  the  statement.  The  micro¬ 
bial  level,  that  is,  the  microbiological 
quality,  of  a  food  is  indicative  of  the  total 
interrelated  effect  of  the  factme  listed  in 
f  11.1(a).  Individual  mlcrobicdogical 
standards  of  quality  will  apply  these  gen¬ 
eral  principles  to  specific  foods  classes 
of  food.  The  Commissioner  therefme 
concliides  that  objections  de8crU>ed,  as 
they  relate  to  Subpart  A,  are  without 
merit. 

3.  One  objection  asserted  that  the 
microbial  level  of  a  food  r^ates  to  its 
‘‘condltkm"  and  not  to  its  quality.  The 
support  offered  for  this  objection  in¬ 
cluded  the  regulaticxis  for  food  grades 
promulgated  by  the  UJS.  Department  of 
Agriculture  (USDA)  and  tto  McNarry- 
Mapes  amendment  to  the  Food  and 
Drugs  Act  of  1906. 

The  Commissicxier  cmicludes  that  this 
objection  is  without  merit.  The  concept 
of  quality  embraced  in  FDA  standards  of 
quality  does  include  some  dements  of 
the  term  "conditkm’*  as  defined  by  USDA 
regulations.  However,  the  Agricultural 
Marketing  Act  authorizes  the  develop- 
mmt  of  standards  of  quality,  condition, 
quantity,  grade,  and  packaging;  Uie  Fed¬ 
eral  Food.  Drug,  and  Cosmetic  Act  au¬ 
thorizes  only  standards  of  identity, 
quality,  and  fill  of  container.  The  stand¬ 
ards  promulgated  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  embrace 
a  broader  range  of  factors  thAn  those 
established  by  USDA.  Section  401  of  the 
Federal  Pood,  Drug,  and  Cosmetic  Act 
does  not  define  the  word  “quaUtsr”  and 
does  not  contain  the  word  “condition.'* 
The  original  Food  and  Drugs  Act  of  June 
30,  1906  is  not  pertinent  here  since  it 
has  been  superseded  by  the  present  P^- 
eral  Food,  Drug,  and  Cosmetic  Act  of 
1938. 

Essentially  the  same  objection  was 
made  to  the  proposed  regiQation,  and  the 
'Commissioner’s  response  was  fuUy  set 
forth  in  paragraph  8  of  the  preamble  to 
the  August  2  regulation.  “The  terms 
‘quality’  and  ‘condltkm’  as  used  by  USDA 
usually  pertain  to  factors  that  are  no¬ 
ticeable  to  the  consumer.  New  Part  11 
concerns  factors  of  quality  which  will 
usually  be  imperceptible  to  the  consumer. 
Therefore,  the  Commissioner  concludes 
that  there  is  no  conflict  between  the  pro¬ 
posal  and  USDA  regulations  concerning 
food  grades.”  Consequently,  this  reiter¬ 
ated  objection  does  not  warrant  modifi¬ 
cation  of  Subpart  A. 

4.  Objections  were  made  to  the  label 
statement  of  substandard  quality  con¬ 
tained  in  S  11.1(b)  (1)  (i) :  “Contains  Ex¬ 
cessive  Bacteria.”  The  objections  asserted 
that  the  effect  of  this  statement  would  be 
to  prohibit  the  sale  of  safe,  healthful,  and 
hi^  quality  foods  when  such  foods  ex¬ 
ceed  the  established  microbial  limits 
since  manufacturers  would  destroy  sub¬ 
standard  quality  food  rather  than  use  the 
label  statement  of  substandard  quality. 
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Objections  were  also  made  ttiat  the  label 
statement  would  mislead  consumers  to 
believe  a  product  dangerous  when  it  is 
not  A  furtber  objection  stated  that  the 
regulation  would  cause  consumers  to  be¬ 
lieve  that  because  a  food  is  in  conudJance 
with  the  regulation  it  is  safe,  when  ac¬ 
tually  the  regulation  does  not  provide 
protection  against  unsafe  foods.  An  addi¬ 
tional  objection  was  made  to  the  state¬ 
ments  in  paragraph  6  of  the  preamble  to 
the  August  2  regulation  that  'The  mar¬ 
keting  of  food  siAstandard  in  microbio¬ 
logical  quality  would  be  likely  to  follow 
the  maiketlng  patterns  that  already  exist 
for  substandard  quality  food.**  and  that 
*****  it  is  not  possible  to  state  that 
excess  bacteria  cannot  create  a  health 
hazard.** 

The  Commissioner  concludes,  as  previ¬ 
ously  stated  in  paragraph  8  of  the  pre¬ 
amble  to  the  August  2  regulation,  that 
these  objections  are  without  merit.  Spe¬ 
cific  authority  to  prescribe  statements  of 
substandard  quality  is  provided  by  sec¬ 
tion  403(h)  (1)  of  the  act  (21  U.S.C.  343 
(hXD),  which  states  that  a  food  diall 
be  deemed  to  be  misbranded 

If  It  purports  to  be  or  Is  represented  as 
(1)  a  food  for  which  a  standard  of  quality 
has  been  prescribed  by  regulations  as  pro¬ 
vided  by  section  401,  and  Its  quality  falls  be¬ 
low  such  standard,  unless  Its  label  bears.  In 
such  manner  and  form  as  such  regulations 
q>eclfy,  a  statement  that  It  falls  below  such 
standard:  or. 

The  objections  to  the  statements  con¬ 
tained  in  paragraph  6  of  the  preamble  to 
the  August  2  regulation  that  *‘*  *  *  it 
is  not  possible  to  state  that  excess  bac¬ 
teria  cannot  create  a  health  hazard**  and 
that  substandard  but  safe  food  could  be 
marketed  according  to  “*  *  *  patterns 
that  already  exist  for  substandard  qual¬ 
ity  food’*  offered  no  reasons  for  any 
change  in  either  statement.  The  Commis¬ 
sioner  reiterates  that  Subpart  A  sets 
forth  general  criteria,  and  he  points  out 
that  Subimrt  A  does  not  state  that  foods 
meeting  established  microbiological  qual¬ 
ity  standards  are  necessarily  safe  for  all 
purposes,  nor  does  the  regtilation  author¬ 
ize  a  representation  of  safety  on  the 
label.  Consequently,  the  sugge^on  that 
the  consumer  will  be  misled  about  safety 
is  without  merit. 

*rhe  Commissioner  recognizes  that  any 
Information  or  specific  declaration  of 
substandard  quality  will  carry  a  negative 
connotation.  However,  a  manufacturer 
has  the  choice  of  either  using  the  pre¬ 
scribed  label  statement  of  substandard 
quality,  or  not  placing  the  substandard 
lot  on  the  market.  Of  greater  importance, 
the  prescribed  label  statement  will  afford 
the  consumer  the  choice  of  purchasing 
either  a  product  that  meets  the  standard 
of  quality  or  a  product  that  is  clearly 
identified  as  being  substandard.  Any  re¬ 
sulting  marketing  disadvantage  is  not 
unreasonable  and  has  been  imposed  for 
years  on  foods  falling  below  prescribed 
standards  of  quality.  E*rooessed  fruits  and 
vegetables  are  good  examples. 

However,  the  Commissioner  has  again 
reviewed  the  comments  concerning  the 
need  for  and  composition  of  required  la¬ 
bel  statements  and  concludes  that  the 


regulation  should  permit  use  of  the  gen¬ 
eral  statement  of  substandard  qualltgr 
specified  in  1 10.7(a>  (21  CFR  10.7(a)  > 
as  an  alternative.  Aeoordingly,  1 11.1(b) 
Is  being  amended  to  permit  use  of  the 
general  statement  of  substandard  qual¬ 
ity  specified  in  8  10.7(a)  as  an  alternative 
graphs  (b)  (1)  and  (2>  ate  being  revised 
crobiological  quality.  Specifically,  para¬ 
graphs  (b)  (1)  and  (2)  are  being  revised 
and  paragraph  (b)(3)  is  being  deleted. 
Because  this  change  merely  modifies  an 
existing  regulation  by  providing  an  alter¬ 
native,  notice  and  public  procediue  and 
delayed  effective  date  are  not  required  for 
Its  promulgation. 

5.  One  objection  to  the  label  statement 
of  substandard  quality  stated  that  it  is 
impractical  to  Interrupt  the  manufac¬ 
turing,  packaging,  or  lab^ing  process  un¬ 
til  microbiological  test  results  are  ob¬ 
tained.  or  when  once  obtained  to  open 
"each  carton  or  case  in  a  lot  and  relabel 
each  package.  Objections  stated  that  it 
is  impractical  and  unreasonable  to  affix 
the  label  statement  of  substandard  qual¬ 
ity  to  foods  that  are  In  the  distribution 
chain  or  in  retail  stores  in  accordance 
with  811.1(b)(2),  which  requires  that 
the  statement 

*  *  *  shall  appear  on  the  prlncipcU  dtafflay 
panel  or  panels  and  Shan  Immediately  and 
cozupicuously  precede  or  follow,  without  In¬ 
tervening  written,  printed  or  graphic  mat¬ 
ter,  the  name  of  the  food. 

The  Cominissioner*8  response  to  the 
objection  was  adequately  discussed  in 
paragraph  12  of  the  preamble  to  the  Au¬ 
gust  2  regulation,  which  stated  that 

Microbiological  quality  control  testing  of 
foods  Is  not  new  or  unique  and  the  Oommls- 
sioner  ooncludea  that  such  testing  by  food 
inanufact\u«m  la  practicable.  Adequate  proc¬ 
essing  controls  should  make  It  unnecessary 
to  delay  production  of  a  lot  pending  test  re¬ 
sults  since  the  use  of  adequate  quality  con¬ 
trols  would  make  the  production  of  a  sub¬ 
standard  quality  lot  an  Infrequent  occur¬ 
rence.  1 

The  latest  objection  contained  no  new 
information  or  data  not  previously  con¬ 
sidered  by  the  Cmnmlssioner.  It  is  rec¬ 
ognized  that  in  some  Instances  techni¬ 
cal  difficulties  wil]|  arise  in  complying 
with  8  11.1(b)  (2)  when  the  substandard 
label  statement  is  applied  to  a  product 
in  distribution  or  retail  channels.  In 
some  instances  compliance  may  require 
the  complete  relabeling  and/or  repack¬ 
aging  of  the  product.  However,  the  Com¬ 
missioner  advises  that  such  difficulties 
are  not  a  sufficient  basis  for  nullifying 
the  consumer*s  right  to  have  substand¬ 
ard  quality  food  labeled  as  su(^  when 
individual  quality  standards  so  require, 
regardless  of  what  point  in  the  manufac¬ 
turing,  distributing,  or  retailing  sequence 
the  food  falls  below  standard  in  quality. 
Where  relabeling  is  required  under  the 
provisions  of  Subpart  A  and  when  the 
relabeling  Is  undertaken  by  a  person 
other  than  the  one  viiose  name  appears 
on  the  label  as  the  manufacturer,  packer, 
or  distributor,  it  shall  be  the  policy  of 
FDA  to  permit  modifications  of  the  orig¬ 
inal  labd  only  when  the  original  man¬ 
ufacturer,  packer,  or  distributor  agrees 
to  such  manner  of  relabdlng.  Otherwise, 


completely  new  labels  wlU  be  required. 
The  Oommlseloner  therdTore  concludes 
that  obJecUoos  based  <m  the  application 
of  the  regulation  to  the  point  of  retafi 
sale  have  not  raised  sufficient  grounds 
to  warrant  modification  of  the  regula¬ 
tion. 

6.  Objections  stated  that  microbial 
limits  should  not  be  applicable  to  a  food 
after  it  leaves  the  direct  control  of  the 
manufacturer.  It  was  stated  that  a  food 
in  compliance  with  the  apprc^riate  qual¬ 
ity  standard  when  it  leaves  the  manu¬ 
facturer’s  control  may  subsequently  have 
an  Increase  in  microbial  levels  beyond 
that  permitted  by  the  standard.  It  was 
also  stated  that  criminal  liability  may 
be  imposed  imder  the  Federal  Food. 
Itoug,  and  Cosmetic  Act  without  regard 
to  the  fault  of  the  defendant,  and  that 
a  manufacturer  could  theoretically  be 
<harged  with  a  criminal  violation  for 
marketing  a  product  that  was  in  compli¬ 
ance  with  the  regulation  when  iniUidly 
distributed,  but  became  contamkiated 
after  having  left  his  eontroL  Objections 
were  also  submitted  suggesting  that  any 
person  in  the  chain  of  dtstribution  who 
causes  the  iwoduct  to  develop  a  microbial 
level  in  excess  of  the  limits  prescribed  by 
the  standard  could  be  criminally  pnxe- 
cuted  for  misbranding  the  product.  Fur¬ 
ther  objections  were  made  that  tiie  regu¬ 
lation  would  place  an  unreasonable  bur¬ 
den  on  distributors  and  retailers  to  de¬ 
termine  whether  the  microbial  levd  of 
a  food  was  in  excess  of  prescribed  limits, 
and  if  so,  vdiether  it  had  been  caused  by 
a  person  previously  handling  the  food. 
*nae  objections  argued  that  it  is  not  prac- 
ticitoie  for  each  lot  of  food  to  be  sampled 
by  wholesalers,  warehousemen,  and  re¬ 
tailers  to  determine  if  it  meets  the  micro¬ 
bial  limits.  It  v'as  argued  that  the  guar¬ 
antees  authorized  by  sectimi  303(c)  of 
the  act  (21  UJ3.C.  333(c) )  as  protection 
against  innocent  violations  cannot  apply 
to  the  regulation. 

*rhe  Commissioner  ctmcludes  that  the 
objections  are  without  merit.  His  position 
on  the  appUcablUty  of  the  standards  to 
the  point  of  retail  sale  are  discussed  in 
paragraph  5  of  the  preamble  to  August  2 
regulation, 

*  *  *  restricting  application  of  the  stand¬ 
ards  to  the  limited  tims  the  product  Is  under 
the  manufacturer’s  control  wo\ild  not  sssurs 
that  the  product  would  be  in  compliance 
with  the  standards  when  it  reached  the  oon- 
STuner.  and  therefore,  would  not  be  In  the 
Interest  of  the  consumer.  The  consumer 
Tightly  expects  the  quality  of  food  to  be  ad¬ 
equately  and  continuously  protected  through 
the  point  of  retail  sale.  Regulatory  action  can 
and  wlU  be  taken  against  a  product  that  is 
substandard  in  quality  and  which  faUs  to 
bear  the  label  statement  of  substandard 
quaUty,  regardless  whether  the  product  de¬ 
terioration  occturred  during  manufactiure  or 
subsequently  during  distribution  or  retailing. 

'The  Fcx>d  and  Drug  Admlnistratkm 
has  always  had  authority  to  take  legal 
action  against  a  product  found  to  be 
adulterated  or  misbranded  even  when  re- 
spoosibility  for  the  illegal  mndition  of 
the  food  cannot  be  specifically  deter¬ 
mined.  For  example,  a  wholesale  ware¬ 
house  may  suffer  the  loss  by  seizure  of  a 
lot  of  rodent-cfXitamlnated  Hour  In  Its 
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possession,  though  the  lot  may  have  been 
contaminated  when  received.  That  FDA 
may  not  know  i^o  is  req;)on8ible  for  a 
vi(dation  does  not  altar  the  agency’s  ob- 
ligaticm  to  take  action  to  prevent  market¬ 
ing  of  an  illegal  food. 

Tibe  possibility  of  such  loss  does  not 
cause  each  lot  of  food  to  be  analyzed  at 
each  step  in  the  distribution  chain,  and 
there  is  no  reastm  to  believe  that  foods 
for  which  a  microbiological  standard  has 
beoi  promulgated  would  require  ex¬ 
tensive  analysis  during  distributicxi. 

The  objecti(ms  also  fail  to  establish 
that  Subpart  A  would  somehow  preclude 
the  iq>plicabllity  of  section  303(c)  of  the 
act.  ITie  section  would  still  apidy  to  ccxi- 
templated  criminal  prosecutions,  i.e., 
FDA  could  not  sustain  a  criminal  prose¬ 
cution  against  a  firm  or  individiial(s) 
who  received  a  guarantee  unless  there 
was  indepoident  evidence  supporting  the 
firm  or  individual’s  responsibility  for  vi- 
<dations  of  the  Federal  Food,  Drug,  and 
Ck)6meUc  Act. 

7.  Objections  were  submitted  regard¬ 
ing  S  11.1(a),  which  asserts  that  turbid¬ 
ity,  c<dor,  fiavcHT,  and  odor  are  indicative 
of  the  quality  of  a  food.  One  objection 
stated  that  this  is  not  true  for  all  foods. 

’The  CXxmnissioner  points  out  that  tur¬ 
bidity,  color,  flavor,  and  odor  were  added 
as  factors  in  §  11.1(a)  as  a  result  of  his 
decision  to  expand  Part  11  to  Include 
standards  of  quality  for  foods  for  which 
there  are  no  standards  of  identity,  re¬ 
gardless  of  whether  the  quality  factors 
involve  microbi(doglcal  or  other  charac¬ 
teristics.  ’This  conclusion  is  expressed  in 
paragnq)h  20  of  the  preamble  to  the  Au¬ 
gust  2  regulation.  The  list  of  quality  fac¬ 
tors  in  §  11.1(a)  is  not  exhaustive  and  all 
quality  factors  so  listed  do  not  neces¬ 
sarily  apply  to  all  foods  for  which  stand¬ 
ards  will  be  established.  Depending  (m 
the  type  of  food,  such  characteristics  may 
be  indicative  of  the  quality  of  raw  mate¬ 
rials  and  ingredients;  the  degree  of  qual¬ 
ity  control  used  in  manufacturing,  proc¬ 
essing,  and  packing;  and  the  conditions 
ot  distribution  and  storage.  ITie  Com¬ 
missioner  onphasizes  that  Subpart  A  sets 
forth  general  principles.  Whether  the 
factors  Usted  in  S  11.1(a)  are  indicative 
of  quality  will  depend  on  the  particular 
food  involved. 

8.  One  objection  to  the  regulation  con- 
toided  that  it  did  not  (xmtain  adequate 
sampling  and  analsdical  procediu^  to 
avoid  variations  in  detemfining  compli¬ 
ance  with  the  standards.  It  was  stated 
that  the  regulation  should  specify  the 
sampling  points  in  the  manufacturing 
and  distributing  system,  statistical  sam¬ 
ple  collection  procedures,  methods  of 
sample  oollecti<m,  handling  and  storage, 
and  adequate  anal3rtical  procedures. 

Sampling  during  the  manufactining 
process  is  exclusively  the  responsibility 
of  the  manufactiirer  because  the  final 
standard  will  apply  (mly  to  the  finished 
food.  Sampling  dining  processing  is  an 
integral  part  of  the  manufacturer’s  qual¬ 
ity  control  system,  and  it  is  the  respon¬ 
sibility  of  the  manufacturer  to  design 
such  a  system.  Products  produced  under 
adequate  quality  control  procedures  will 
become  substandard  only  when  abused 
during  storage  and  distribution. 


Subpart  A  does  not  impose  any  sam¬ 
pling  or  testing  requirements.  However, 
everyone  handling  the  food  before  retail 
sale  is  responsible  for  ensuring  that  the 
food  is  handled  and  hdd  in  such  a  man¬ 
ner  that  it  will  stay  in  compliance  while 
in  his  possession.  Microbiological  stand¬ 
ards  prcHnulgated  in  the  future  will  set 
forth  in  greater  detail  specific  compli¬ 
ance  requirements  for  individual  prod¬ 
ucts. 

The  Commissioner  concludes  that  since 
a  microbiological  quality  standard  will 
be  continuously  applicable  to  the  finished 
food  up  to  the  point  of  retail  sale,  the 
designation  of  specific  sampling  points 
in  the  distribution  system  ordinarily  will 
be  unnecessary. 

No  information  or  data  were  submitted 
to  support  the  objections  to  the  statis- 
tictd  basis  of  the  sampling  and  testing 
procedures  in  the  regulation.  However, 
to  clarify  the  statistical  basis,  the  Com- 
mlssiimer  has  filed  with  the  office  of  the 
Hearing  Clerk,  Food  and  Drug  Adminis¬ 
tration,  the  statistical  information  and 
data  used  in  promulgating  the  regula¬ 
tion.  The  Commissioner  concludes  that 
the  sampling  and  testing  procedures  con¬ 
tained  in  the  regulation  have  been  eval¬ 
uated  statistically  and  judged  to  be  satis¬ 
factory.  Should  additional  information 
become  available  that  justifies  any 
change  in  the  sampling  or  testing  pro¬ 
cedures,  Subpart  A  will  be  amended  or 
modifications  will  be  incorporated  in  in¬ 
dividual  standards. 

9.  One  objection  contended  that  a 
higher  level  of  microorgsuilsms,  within 
limits,  may  prevent  a  health  hazard.  ’The 
objection  cited  the  following  reference 
as  support:  ’Thatcher  and  Clark,  “Mi¬ 
croorganisms  in  Foods,’’  p.  25  (1968) . 

The  Commissioner  concludes  that  this 
contention  is  without  merit.  ’The  ’Thatch¬ 
er  and  Clark  study  refers  to  heat-proc¬ 
essed  food  and  discusses  the  usefulness 
of  a  microscopic  count  to  detect  gross 
contamination  before  heat  processing. 
The  passage  referenced  is  parenthetical, 
and  reads: 

When  pathogens  are  present,  the  absence 
of  a  normal  spoilage  flora  may  smnetlmes 
create  a  hazard.  It  has  been  shown  that 
pathogens  can  often  proUferate  more  easily 
when  few  spoilage  organisms  are  present. 

’The  Commissioner  advises  that  the  rec- 
on^endation  for  large  numbers  of 
spoilage  organisms  to  compete  with  and 
thereby  slow  the  multiplication  of  patho¬ 
gens  is  not  consistent  with  current  good 
manufacturing  practices,  basic  and  gen¬ 
erally  accepted  principles  of  sanitation, 
or  the  desires  of  consumers.  ’The  Com¬ 
missioner  concludes  that  this  objection  is 
not  adequate  to  justify  amending  Sub¬ 
part  A. 

On  his  own  initiative,  the  Commis¬ 
sioner  is  making  one  minor  change  in 
the  definition  of  “sample”  in  8  11.2(b). 
’The  change  is  the  sifl>stitution  of  the 
word  “consists”  for  the  phrase  “is 
a  composite.”  Because  this  change  merely 
clarifies  an  existing  regulatkm,  notloe 
and  public  procedure  and  delayed  ef¬ 
fective  date  are  not  required  for  its 
promulgation. 

The  Commissioner  advises  that  he  has 
filed  with  the  office  of  the  Hearing  Clerk, 


Food  and  Drug  Administration  (address 
below),  texts,  data,  and  other  informa¬ 
tion  upon  which  the  general  principles 
established  in  Subpart  A  are  based. 

Accordingly,  Subpart  A  of  Part  11,  con¬ 
sisting  at  this  time  of  86 11.1  and  11.2 
published  in  the  Fedekal  Register  of 
August  2,  1973  (38  FR  20726)  is  con¬ 
firmed  as  effective  on  February  4,  1974. 
Persons  who  wish  to  file  comments  not 
previously  submitted  or  discussed  in  the 
preamble  to  this  regulation  may  do  so; 
such  comments  (preferably  four  cities) 
shall  be  submitt^  by  October  8,  1976, 
to  the  office  of  the  Hearing  derk.  Food 
and  Drug  Administration,  Rm.  4-65, 
5600  Fishers  Lane,  Rockville,  MD  20852. 
Comments  received  will  be  available  for 
public  Inspection  at  the  above  office  dur¬ 
ing  working  hours,  Monday  through  Fri¬ 
day.  Any  changes  in  this  order  justified 
by  such  comments  will  be  the  subject  of 
a  further  order  amending  the  specific 
provisions  Involved. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (secs.  401,  403, 
701(a),  52  Stat.  1046-1048  as  amended, 
1055  (21  U.S.C.  341,  343,  371(a)))  and 
under  authority  delegated  to  the  Com¬ 
missioner  (21  CPR  5.1)  (recodiflcatlim 
published  in  the  Federal  Register  of 
June  15,  1976  (41  FR  24262) ) :  It  is  or¬ 
dered,  That  Subpart  A  of  Part  11  be 
amended  as  follows: 

1.  In  8  11.1  by  revising  paragraph  (b) 
to  read  as  follows : 

§11.1  General  principle*!. 

(b)  (1)  The  label  of  a  food  that  fails  to 
meet  the  requirements  of  an  applicable 
standard  of  quality  promulgated  pursu¬ 
ant  to  this  Part  shall  bear  the  general 
statement  of  substandard  quality  speci¬ 
fied  in  §  10.7(a)  of  this  chapter  in  the 
manner  and  form  therein  specified;  but 
in  lieu  of  such  general  statement  of  sub¬ 
standard  quality,  the  label  may  bear  the 
alternative  statement,  “Below  Standard 

in  Quality — _ ”,  the  blank  to 

be  filled  in  with  whichever  of  the  follow¬ 
ing  are  applicable: 

(1)  “Contains  Excessive  Bacteria”. 

(ii)  “Excessively  Turbid”. 

(iii)  “Abnormal  Color”. 

(iv)  The  phrase  specified  in  the  appli¬ 
cable  standard  of  quality  to  describe  any 
other  quality  deviation. 

(2)  The  statement  of  substandard 
quality  shall  appear  on  the  principal  dis¬ 
play  panel  or  panels  and  shall  immedi¬ 
ately  and  conspicuously  precede  or  fol¬ 
low,  without  intervening  written,  printed 
or  graphic  matter,  the  name  of  the  food. 

0  0  0  0  0 

2.  In  8  11.2  by  revising  paragraph  (b) 
to  read  as  follows: 

§  11.2  Definitions. 

•  •  •  •  • 

(b)  A  “sample”  consists  of  10  subsam¬ 
ples  (consumer  units),  taken  one  from 
each  of  10  different  randomly  chosen 
shipping  cases  to  be  representative  of  a 
given  lot,  unless  otherwise  specified  in  a 
specific  quality  standard  in  this  part 
•  •  •  •  • 


FfDERAL  lEGISTER,  VOL.  41,  NO.  154— MONDAY,  AUGUST  9,  1974 


RULES  AND  REGULATIONS 


322SZ 


(Secs.  401,  408.  701(a).  82  Stat.  1048-1046  as 
amended;  1066  (21  VBjC.  241.  342.  271<a)).) 

Dated;  July  30,  1976. 

Shbrwim  Oabdneb. 

Acting  CommissioTier 
0/  Food  and  Drugs. 
(FR  Doc .76-23070  Filed  8-6-’/6;8;46  am) 


Title  23— Highways 

CHAPTER  I — FEDERAL  HIGHWAY  ADMIN¬ 
ISTRATION.  DEPARTMENT  OF  TRANS¬ 
PORTATION 

PART  630— PRECONSTRUCTION 
PROCEDURES 

Project  Agreement;  Amendment 

•  Purppse.  The  purpose  of  this  docu¬ 
ment  is  to  amend  the  rules  respecting 
Pederal-ald  project  agreements.  • 

Hie  Federal  Highway  Administration 
is  amending  Part  630,  Subpart  C  of  Title 
23,  Code  of  Federal  Regulations  in  order 
to  terminate  the  power  heretofore  re¬ 
served  by  the  Washington  Headquarters 
Office  to  execute  project  agreements  for 
National  Cooperative  Highway  Research 
Projects  (NCHRP)  and  to  delegate  the 
power  to  the  Division  Administrator  in 
each  State.  ^ 

The  matters  affected  relate  to  bene¬ 
fits  or  contracts  within  the  purview  of  5 
U.S.C.  553(a)  (2).  thus  general  notice  of 
proposed  rulemaking  is  not  required. 

Effective  date:  August  10, 1976. 

Issued  on  August  2. 1976. 

J.  R.  CoupAL.  Jr.. 

Deputw  Administrator. 

Part  630,  Subpart  C  of  Chapter  I  of 
Title  23  of  the  Code  of  Federal  Regula¬ 
tions  is  amended  as  follows: 

Section  630.304(b)  is  changed  to  read 
as  follows: 

g  6.30.304  Prepuration  of  «|p-eeiiimt. 

•  W  •  •  • 

(b)  The  Division  Administrator  pur¬ 
suant  to  his  delegated  authority  shall  on 
behalf  of  FHWA  execute  the  project 
agreement  or  modification  or  amend¬ 
ment  thereof  when  he  is  satisfied  that 
the  agreement,  or  modification  or 
amendment  thereof,  is  properly  prepared 
and  not  at  variance  with  any  statutory 
or  regulatory  requirement  pursuant  to 
Federal  laws. 

•  •  •  •  • 

(FR  Doc.76-23030  FUed  8-6-76;8:45  amj 


Titie  24 — Housing  and  Urban  Development 

CHAPTER  X— FEDERAL  INSURANCE  AD¬ 
MINISTRATION.  DEPARTMENT  OF 
HOUSING  AND  URBAN  DEVELOPMENT 

SUBCHAPTER  B — NATIONAL  FLOOD 
INSURANCE  PR06RAM 

[Docket  No.  FI-830 J 

PART  1916— CONSULTATION  WITH 
LOCAL  OFFiaALS 

Final  Flood  Elevation  DetermlnaBons  for 
the  City  of  Colony  Peach.  Florida 

On  January  7.  1976,  at  41  FR  1277,  the 
Federal  Insurance  Administrator  pub¬ 
lished  a  notification  of  modification  of 


the  base  (100-year)  flood  elevations  in 
Key  (folony  Beach.  Flmrida.  Since  that 
date,  ninety  day.**  have  elapsed;  and  the 
Fbdnal  Insuraitce  Administrator  has 
evaluated  requests  for  changes  in  the 
base  flood  elevations,  and  after  consulta¬ 
tion  with  the  Chief  Executive  Officer  of 
the  community,  has  determined  no 
changes  are  necessary.  Therefore,  the 
modified  flood  elevations  are  effective  as 
of  January  5,  1976  and  amend  the  Flood 
Insurance  Rate  Map  which  was  in  effect 
prior  to  that  date. 

The  modifications  are  pursuant  to  sec¬ 
tion  206  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L.  93-234)  and  are  in 
accordatxse  with  the  National  Flood  In¬ 
surance  Act  of  1968,  as  amended,  (Title 
yTTT  of  the  Housing  and  Urban  Devel¬ 
opment  Act  of  1968  Pub.  It.  90-448)  42 
U.S.C.  4001-4128,  and  24  CFR  Part  1916. 

For  rating  purposes,  the  new  commu¬ 
nity  number  is  125121D  and  must  be  used 
for  all  new  policies  and  renewals. 

Under  the  above-mentioned  Acts  of 
1968  and  1973,  the  Administrator  must 
develop  criteria  for  flood  plain  manage¬ 
ment.  In  order  for  the  community  to  con¬ 
tinue  participation  in  the  National  Flood 
Insurance  Program,  the  community  must 
use  the  final  flood  elevations  to  carry 
out  the  flood  plain  management  meas¬ 
ures  of  the  Program.  Hiese  modified  ele¬ 
vations  will  also  be  used  to  calculate  the 
appropriate  flood  insurance  premium 
rates  for  new  buildings  and  their  con¬ 
tents  and  for  the  second  layer  of  insur¬ 
ance  on  existing  buildings  and  contents. 

The  numerous  changes  made  In  the 
base  flood  elevations  on  the  Key  Colony 
Beach  Flood  Insuratxx  Rate  Map  make 
it  administratively  infeasible  to  publish 
in  this  notice  all  of  the  base  flood  eleva¬ 
tion  changes  contained  on  the  Key  Col¬ 
ony  Beach  map. 

(National  Flood  Insurance  Act  of  1962  (Title 
XIU  of  Housing  and  Urban  Development  Act 
of  1966),  effective  January  28,  1969  (  33  FR 
17804,  November  28.  1968),  as  amended;  43 
UJ5.C.  4001-4128;  and  Secretary's  delegation 
of  authority  to  Federal  Insurance  Adminis¬ 
trator  84  FR  2680,  February  27,  1969,  aa 
amended  by  29  FR  3787,  January  24, 1974.) 

Issued;  June  14, 1976. 

R.  W.  Kbimm, 
Acting  Federal 
Insurance  Administrator. 

(FR  Doc.76-23008  Filed  8-6-76:8:46  am) 


(Docket  No.  Fl-eae] 

PART  1916— CONSULTATION  WITH 
LOCAL  OFFICIALS 

Final  Flood  Elevation  Ooterminations 
Manatee  County;  Florida 

On  March  26, 1976.  at  41  FR  12683,  the 
Federal  Insurance  Administrator  pub¬ 
lished  a  notification  of  modification  of 
the  base  (lOO-year)  flood  tievations  in 
Manatee  County,  Flocida.  Since  that 
date,  ninety  days  have  ehu^sed;  and  the 
I^ederal  Insurance  Administrator  has 
evaluated  requests  lor  changes  in  the 
base  flood  elevations,  and  after  consnlta- 
tkm  with  the  CSiief  Executive  Officer  of 
Mie  community,  has  detecmlDed  no 
changes  are  necessary.  Therefore,  the 
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modified  flood  elevations  sue  effective  as 
of  February  20,  1976  and  amend  the 
nood  Insurance  Rate  Map  which  was  In 
effect  prior  to  that  date. 

The  modifications  are  pursuant  to 
section  206  of  the  Flood  Disaster  Protec¬ 
tion  Act  of  1973  (Pub.  L.  93-234)  and  are 
in  accordance  with  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  (Title 
xm  of  the  Housing  and  Urban  Develop¬ 
ment  Act  of  1968  Pub.  L.  90-448)  42 
UJS.C.  4001-4128,  and  24  CFR  Part  1916. 

Fbr  rating  purposes,  the  new  commu¬ 
nity  number  is  1201S3A  and  must  be  used 
for  all  new  policies  and  renewals. 

Under  the  above-mentioned  Acts  of 
1968  and  1973,  the  Administrator  must 
develop  criteria  for  flood  plain  manage¬ 
ment.  In  order  for  the  community  to  con¬ 
tinue  participation  in  the  National  Hood 
Insurance  I*rogram.  the  community  must 
use  the  final  flood  elevations  to  carry  out 
the  flood  plain  management  measures  of 
the  Program.  These  modified  elevations 
will  also  be  used  to  calculate  the  appro¬ 
priate  flood  insurance  premium  rates  for 
new  buildings  and  their  contents  and  for 
the  second  layer  of  insurance  on  existing 
buildings  and  contents. 

The  numerous  changes  made  in  the 
base  flood  elevations  on  the  Manatee 
County  Flood  Insurance  Rate  Map  make 
it  administratively  infeasible  to  publish 
in  this  notice  all  of  the  base  flood  eleva¬ 
tion  changes  contained  on  the  Manatee 
County,  Florida  map. 

(National  Flood  Insurance  Act  of  1968  (Title 
xm  of  Housing  and  Urban  Development  Act 
of  1966).  effective  January  28,  1969  (33  FR 
17804,  November  28.  1968).  as  amended;  42 
U.S.C.  4001-4128;  and  Secretary’s  delegation 
of  authority  to  Federal  Insurance  Adminis¬ 
trator  34  FR  2680.  February  27,  1969,  as 
amended  by  39  FR  2787,  January  24,  1974.) 

Issued :  July  13. 1976. 

J.  Robkst  Hunter, 

Acfingr  Federal 
Insurance  Administrator. 

(FB  Doc.76-23015  Piled  8-6-76;8:45  am) 


(Docket  No.  FI-9271 

'  PART  1916— CONSULTATION  WITH 
LOCAL  OFFICIALS 

Final  Flood  Dpwation  Deteiminations  for 
the  City  of  Sarasota.  Florida 

On  March  26. 1976,  at  41  PR  12684.  the 
Federal  Insurance  Administrator  pub¬ 
lished  a  notification  of  modification  of 
the  base  (100-year)  flood  elevations  in 
the  Chty  of  Sarasota.  Florida.  Since  that 
date,  ninety  days  have  elapsed;  and  the 
Federal  Insurance  Administrator  has 
evaluated  requests  for  changes  in  the 
base  flood  elevations,  and  after  consul¬ 
tation  with  the  Chief  Executive  Officer  of 
the  community,  has  determined  no 
changes  are  necessary.  Therefcm,  the 
modified  flood  elevations  are  effective  as 
of  February  20,  1976  and  amend  the 
Flood  Insurance  Rate  Map  which  was  in . 
effect  prior  to  that  date.  ^ 

The  modifications  are  pursuant  to  sec-  j 
tlon  206  of  the  Flood  Dbaater  Prolec*. 
tkm  Act  of  19TS  (PiA.  1..  93-234)  and  are 
in  acconlaace  with  the  Natkxial  FloodI 
Insurance  Act  of  1968,  as  amended,  (TlUej 
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XTTT  of  the  Housing  and  Urban  Develop¬ 
ment  Act  of  1968  Pub.  L.  90-448)  42 
U.S.C.  4001-4128.  and  24  CFR  Part  1916. 

For  rating  purposes,  the  new  commu¬ 
nity  number  is  125150A  and  must  be  used 
for  all  new  policies  and  renewals. 

Under  the  above-mentioned  Acts  of 
1968  and  1973,  the  Administrator  must 
develop  criteria  for  flood  plain  manage¬ 
ment.  In  order  for  the  community  to  con¬ 
tinue  participation  in  the  National  Flood 
Insurance  Program,  the  ccnnmunity  must 
use  the  flnal  flood  elevations  to  carry 
out  the  flood  plain  management  meas¬ 
ures  of  the  Program.  These  modifled  ele¬ 
vations  will  also  be  used  to  calculate  the 
appropriate  flood  insurance  premium 
rates  for  new  buildings^  and  their  con¬ 
tents  and  for  the  second  layer  of  in¬ 
surance  on  existing  building.s  and  con¬ 
tents. 

The  numerous  changes  made  in  the 
base  flood  elevations  on  the  Sarasota 
Flood  Insurance  Rate  Map  make  it  ad¬ 
ministratively  infeasible  to  publish  in 
this  notice  all  of  the  base  flood  eleva¬ 
tion  changes  contained  on  the  City  of 
Sarasota,  Florida  map. 

(National  Flood  Insxirance  Act  of  1968  (Title 
of  Housing  and  Urban  Development  Act 
of  1988),  effective  January  28,  1969  (33  FR 
17804,  November  28,  1968),  as  amended;  42 
nJ8.C.  4001-4128;  and  Secretary’s  delegation 
of  authority  to  Federal  Insurance  Adminis¬ 
trator  84  FR  2880,  February  27,  1969,  as 
amended  by  39  FR  2787,  January  24,  1974.) 

Issued:  July  13,  1976. 

J.  Robert  Hunter, 

Acting  Federal 
Insurance  Administrator. 

(FR  Doc.76-23012  Filed  8-6-76;8:45  am) 


[Docket  No.  FI-933] 

PART  1916— CONSULTATION  WITH 
LOCAL  OFFICIALS 

Final  Flood  Elevation  Determinations  for 
Sarasota  County,  Florida 

On  March  11.  1976,  at  41  FR  10431, 
the  Federal  Insurance  Administrator 
published  a  notiflcation  of  modiflcation 
of  the  base  (100-year)  flood  elevations 
in  Sarasota  <?oun^,  Florida.  Since  that 
date,  ninety  days  have  elapsed;  and  the 
Federal  Insurance  Administrator  has 
evaluated  requests  for  changes  in  the 
base  flood  elevations,  and  after  consul¬ 
tation  with  the  Chief  Executive  OfiScer 
of  the  community,  has  determined  no 
changes  are  necessary.  Therefore,  the 
mcxlifled  flood  elevations  are  effective  as 
of  February  20,  1976  and  amend  the 
Flood  Insurance  Rate  Map  which  was  in 
effect  prior  to  Uiat  date. 

The  modiflcations  are  pursuant  to  sec¬ 
tion  206  of  the  Rood  Disaster  Protection 
Act  of  1973  (Pub.  L.  93-234)  and  are  in 
accordance  with  the  National  Rood  In¬ 
surance  Act  of  1968,  as  amended,  (Title 
•XTTT  of  the  Housing  and  Urban  Develop¬ 
ment  Act  of  1968  Pub.  L.  90-448)  42 
U.S.C.  4001-4128,  and  24  CFR  Part  1916. 

For  rating  purposes,  the  new  commu¬ 
nity  number  is  126144A  and  must  be  used 
for  an  new  policies  and  renewals. 


RULES  AND  REGULATIONS 

Under  the  above-mentioned  Acts  of 
1968  and  1973,  the  Administrator  must 
develop  criteria  for  flood  plain  manage¬ 
ment.  In  order  for  the  community  to 
continue  participation  in  the  National 
Rood  Insurance  Program,  the  commu¬ 
nity  must  use  the  flnal  flood  elevations 
to  carry  out  the  flood  plain  management 
measures  of  the  Program.  These  modifled 
elevations  will  also  be  used  to  calculate 
the  appropriate  flood  insmance  premium 
rates  for  new  buildings  and  their  con¬ 
tents  and  for  the  second  layer  of  insur¬ 
ance  on  existing  buildings  and  contents. 

The  numerous  changes  made  in  the 
base  flood  elevations  on  the  Sarasota 
County  Rood  Insurance  Rate  Map  make 
it  administratively  infeasible  to  publish 
in  this  notice  all  of  the  base  flood  eleva¬ 
tion  changes  contained  on  the  Sarasota 
Coxmty  map. 

(National  Flood  Insurance  Act  of  1968  (Title 
xm  of  Housing  and  Urban  Development 
Act  of  1968),  effective  January  28.  1989  (33 
FR  17804,  November  28,  1988),  as  amended; 
42  UH.C.  4001-4128;  and  Secretary’s  delega¬ 
tion  of  authority  to  Federal  Insurance  Ad¬ 
ministrator  34  FR  2680,  February  27,  1969,  as 
amended  by  39  FR  2787,  January  24,  1974.) 

Issued:  July  2. 1976. 

J.  Robert  Hunter, 

Acting  Federal 
Insurance  Administrator. 

|FR  Doc.76^23014  Plied  8-6-76;8:46  am] 


(Docket  No.  FI -929] 

PART  1916— CONSULTATION  WITH 
LOCAL  OFFICIALS 

Final  Flood  Elevation  Determinations  for 
the  City  of  Venice,  Florida 

On  March  26, 1976,  at  41  FR  12684,  the 
Federal  Insurance  Administrator  pub¬ 
lished  a  notiflcation  of  modification  of 
the  base  (100-year)  flood  elevatioiLS  in 
the  City  of  Venice,  Rorida.  Since  that 
date,  ninety  days  have  elapsed;  and  the 
Federal  Insurance  Administrator  has 
evaluated  requests  for  changes  in  the 
base  flood  elevations,  and  after  consulta¬ 
tion  with  the  CHiief  Executive  Officer  of 
the  community,  has  determined  no 
changes  are  necessary.  TTierefore,  the 
modifled  flood  elevations  are  effective  as 
of  February  20,  1976  and  amend  the 
Rood  Insurance  Rate  Map  which  was  in 
effect  prior  to  that  date. 

The  modifications  are  pursuant  to  sec¬ 
tion  206  of  the  Rood  Disaster  Protection 
Act  of  1973  (Pub.  L.  93-234)  and  are  in 
accordance  with  the  National  Rood  In¬ 
surance  Act  of  1968,  as  amended,  (Title 
XIII  of  the  Housing  and  Urban  Develop¬ 
ment  Act  of  1968  Pub.  L.  90-448  )  42 
U.S.C.  4001-4128,  and  24  CFR  Part  1916, 

For  rating  purposes,  the  new  commu¬ 
nity  niunber  is  125154A  and  must  be  used 
for  all  new  policies  and  renewals. 

Under  the  above-mentioned  Acts  of 
1968  and  1973,  the  Administrator  must 
develop  criteria  for  flood  plain  manage¬ 
ment.  In  order  for  the  commimity  to 
continue  participation  in  the  National 
Rood  Insurance  Program,  the  ceuxunu- 
nity  must  use  the  flnal  flood  elevations  to 


carry  out  the  flood  plain  management 
measures  of  the  Program.  These  modi¬ 
fied  elevations  will  also  be  used  to  calcu¬ 
late  the  appropriate  flood  insiuunce  pre¬ 
mium  rates  for  new  buildings  and  their 
contents  and  for  the  second  layer  of  in¬ 
surance  on  existing  buildings  and  con¬ 
tents. 

The  munerous  changes  made  in  the 
base  flood  elevations  on  the  Venice, 
Rorida  Rood  Insurance  Rate  Map  make 
it  administratively  infeasible  to  publish 
in  this  notice  all  of  the  base  flood  eleva¬ 
tion  changes  contained  on  the  Venice, 
Rorida  map. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  FR 
17804,  November  28,  1968),  as  amended;  42 
U.S.C.  4001-4128;  and  Secretary’s  delegation 
of  authority  to  Federal  Insurance  Adminis¬ 
trator  34  FR  2680,  February  27,  1969.  as 
amended  by  39  FR  2787,  January  24,  1974.) 

Issued:  July  13, 1976. 

J.  Robert  Hunter, 

Acting  Federal 
Insurance  Administrator. 

(FR  Doc.76-23013  Filed  8-8-76; 8:46  am) 


(Docket  No.  FI-884] 

PART  191&— CONSULTATION  WITH 
LOCAL  OFFICIALS 

Final  Flood  Elevation  Determinations  for 
Ocean  City,  Maryland 

On  February  18,  1976,  at  Vol.  41  FR 
7406,  the  Federal  Insurance  Administra¬ 
tor  published  a  notiflcation  of  modifica¬ 
tion  of  the  base  (100-year)  flood  eleva¬ 
tions  in  Ocean  City,  Maryland.  Since 
that  date,  ninety  days  have  elapised,  and 
the  Federal  Insurance  Administrator  has 
evaluated  requests  for  changes  in  the 
base  flood  elevations,  and  after  consulta¬ 
tion  with  the  CTiief  Executive  Officer  of 
the  community,  has  determined  no 
changes  are  necessary.  Therefore,  the 
modifled  flood  elevations  are  effective  as 
of  February  6, 1976  and  amend  the  Rood 
Insurance  Rate  Map  which  was  in  effect 
prior  to  that  date. 

The  modifications  are  pursuant  to  sec¬ 
tion  206  of  the  Rood  Disaster  Protection 
Act  of  1973  (Pub.  L.  93-234)  and  are  in 
accordance  with  the  National  Rood  In- 
surance  Act  of  1968,  as  amended,  (Title 
xm  of  the  Housing  and  Urban  Develop¬ 
ment  Act  of  1968  Pub.  L.  90-448)  42 
U.S.C.  4001-4128,  and  24  CFR  Part  1916. 

For  rating  purposes,  the  new  con- 
munity  number  is  245207  D  and  must  be 
used  for  all  new  policies  and  renewals. 

Under  the  above-mentioned  Acts  of 
1968  and  1973,  the  Administrator  must 
develop  criteria  for  flood  plain  manage¬ 
ment.  In  order  for  the  community  to  con¬ 
tinue  participation  in  the  National  Rood 
Insurance  Program,  the  community  must 
use  the  modified  elevations  to  carry  out 
the  flood  plain  management  measures  of 
the  Program.  These  modifled  elevations 
will  also  be  used  to  calculate  the  appro¬ 
priate  flood  insurance  premium  rates  for 
new  buildings  and  their  contents  and  for 
the  second  layer  of  insurance  on  existing 
buildings  and  contents. 
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The  numerous  changes  made  In  the 
base  flood  elevations  on  the  Ocean  City 
Flood  Insurance  Rate  Map  make  it  ad¬ 
ministratively  infeasible  to  publish  in 
this  notice  all  of  the  base  flood  elevation 
changes  contained  on  the  Ocean  Cflty 
map. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  FR 
17804,  November  29,  1968),  as  amended;  42 
U.S.C.  4001-4128;  and  Secretary’s  delegation 
of  authority  to  Federal  Insurance  Admin¬ 
istrator  34  FR  2680,  February  27,  1969,  as 
amended  by  39  FR  2787,  January  24,  1974.) 

Issued:  July  21, 1976. 

H.  B.  Clark, 

Acting  Federal 
Insurance  Administrator. 

[FR  Doc .76-23011  Filed  8-6-76; 8: 45  am] 


(Docket  No.  FI-8271 

PART  1916— CONSULTATION  WITH 
LOCAL  OFFICIALS 

Final  Flood  Elevation  Determinations  for 
the  City  of  Pear  Ridge,  Texas 

On  January  7,  1976,  at  41  FR  1279,  the 
Federal  Insurance  Administrator  pub¬ 
lished  a  notification  of  modification  of 
the  base  (100-year)  flood  elevations  in 
the  City  of  Pear  Ridge,  Texas.  Since  that 
date,  ninety  days  have  elapsed,  and  the 
Federal  Insurance  Administrator  has 
evaluated  requests  for  changes  in  the 
base  flood  elevations,  and  after  consulta¬ 
tion  with  the  Chief  Executive  OflBcer  of 
the  community,  has  determined  no 
changes  are  necessary.  Therefore,  the 
modified  flood  elevations  are  effective  as 
of  November  28,  1975,  and  amend  the 
Flood  Insurance  Rate  Map  which  was  in 
effect  prior  to  that  date. 

Tlie  modifications  are  pursuant  to  sec¬ 
tion  206  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L.  93-234)  and  are  in 
accordance  with  the  National  Flood  In¬ 
surance  Act  of  1968,  as  amended,  (Title 
XIII  of  the  Housing  and  Urban  Develop¬ 
ment  Act  of  1968  Pub.  L.  90-448)  42 
U.S.C.  4001-4128,  and  24  CFR  Part  1916. 

For  rating  purposes,  the  new  com- 
mimity  number  is  485497  B  and  must  be 
used  for  all  new  policies  and  renewals. 

Under  the  above-mentioned  Acts  of 
1968  and  1973,  the  Administrator  must 
develop  criteria  for  flood  plain  manage¬ 
ment.  In  order  for  the  community  to 
continue  participation  in  the  National 
Flood  Insurance  Program,  the  commim- 
ity  must  use  the  modified  elevations  to 
carry  out  the  flood  plain  management 
measures  of  the  Program.  These  modified 
elevations  will  also  be  used  to  calculate 
the  appropriate  flood  insurance  premium 
rates  for  new  buildings  and  their  con¬ 
tents  and  for  the  second  layer  of  insur¬ 
ance  on  existing  buildings  and  contents. 

The  numerous  changes  made  in  the 
base  flood  elevations  on  the  Pear  Ridge 
Flood  Insurance  Rate  Map  make  it  ad¬ 
ministratively  infeasible  to  publish  in  this 
notice  all  of  the  base  flood  elevation 
changes  contained  on  the  Pear  Ridge 
map. 


RULES  AND  REGULATIONS 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  FR 
17804,  November  29,  1968),  as  amended;  42 
U.S.C.  4001-4128;  and  Secretary's  delegation 
of  authority  to  Federal  Insurance  Adminis¬ 
trator  34  FR  2680,  February  27,  1969,  as 
amended  by  39  FR  2787,  January  24,  1974.) 

Issued:  July  21,  1976. 

H.  R.  Clark, 
Acting  Federal 
Insurance  Administrator. 
|H.R.  Doc.76-23010  Filed  8-6-76:8:45  am] 


[Docket  No.  FI-994] 

PART  1917— APPEALS  FROM  FLOOD  ELE¬ 
VATION  DETERMINATION  AND  JUDI¬ 
CIAL  REVIEW 

Final  Flood  Elevation  for  the  City  of 
Chesapeake,  Va. 

The  Federal  Insurance  Administrator, 
in  accordance  with  sec.  110  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980,  which  added  Sec. 
1363  to  the  National  Flood  Insurance  Act 
of  1968  (Title  xni  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-448) ,  42  U.S.C.  4001-4128,  and  24  CFR 
Part  1917  (§1917.10)),  hereby  gives 
notice  of  his  final  determinations  of  flood 
elevations  for  the  City  of  Chesapeake 
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under  §  1917.9  of  Title  24  of  the  Code  of 
Federal  Regulations. 

The  Administrator,  to  whom  the  Sec¬ 
retary  has  delegated  the  statutory  au¬ 
thority,  has  developed  criteria  for  flood 
plain  management  in  flood-prone  areas. 
In  order  to  continue  participation  in  the 
National  Flood  Insurance  Program,  the 
City  must  adopt  flood  plain  management 
measures  that  are  consistent  with  these 
criteria  and  reflect  the  base  flood  eleva¬ 
tions  determined  by  the  Secretary  in  ac¬ 
cordance  with  24  CFR  Part  1910. 

In  accordance  with  Part  1917,  an  op¬ 
portunity  for  the  community  or  individ¬ 
uals  to  appeal  this  determination  to  or 
through  the  communiyt  for  a  period  of 
ninety  (90)  days  has  been  provided. 
FVrsuant  to  §  1917.9(a) ,  the  Administra¬ 
tor  has  resolved  the  appeals  presented  by 
the  community.  Therefore,  publication  of 
this  notice  is  in  compliance  with 
§  1917.10. 

Pinal  flood  elevations  (100-year  flood) 
are  listed  below  for  selected  locations. 
Maps  and  other  information  showing  the 
detailed  outlines  of  the  flood-prone  areas 
and  the  final  elevations  are  available  for 
review  at  the  Library,  Chesapeake,  Vir¬ 
ginia. 

Accordingly,  the  Administrator  has  de¬ 
termined  the  100-year  (i.e.,  flood  with 
one-percent  chance  of  annual  occur¬ 
rence)  flood  elevations  as  set  forth  below : 


Source  of  nooUing 

Location 

Elevation 
in  feet 
al)ove  mean 
sea  levei 

Width  in  feet  from  bank  of  stream 
to  100-yr  flood  boundary  facing 
downstream 

Left 

Right 

Stems  Creek . 

Weslipm  Branch  Blvd . 

8..i 

(■) 

160 

Dmm  Creek . 

Tyre  Neck  Rd . 

8.  .5 

(‘) 

120 

Oiim  Rd . 

8.5 

60 

260 

Taylor  Rd . 

8.5 

100 

320 

Bailey  Creek . 

Joliifl  Rd . 

8.5 

140 

140 

Gum  Rd . 

8.5 

260 

140 

Dock  Landing  Rd . 

8.5 

800 

200 

Goose  Creek . 

1.600  ft  downstream  from  JnllifI  Rd . 

8.5 

160 

120 

10,000  ft  downstream  from  JolliS  Rd _ 

8.5 

80 

400 

Indian  River . 

Maple  Dr.  (extended) . 

'  8.5 

60 

800 

Martin  Ave.  (extended) . 

8.5 

1,800 

100 

Comick  Ave.  (extended) . ; _ 

8.5 

280 

140 

Indian  River  Rd . . 

8.5 

80 

320 

Deep  Creek . 

Norfolk  &  Western  RR . . 

8.5 

600 

1,320 

Deep  Creek  Blvd . 

8.5 

260 

840 

St.  Julian  Creek . 

do . 

8.5 

240 

300 

George  Washington  Highway . 

Along  Norfolk  &  Western  RR . . 

8.5 

600 

2,000 

Deep  Creek  Canal . 

8.5 

2,400 

2,260 

Along  Interstate  64 . . 

8.5 

500 

840 

Mill  Dam  Creek . 

Norfolk  &  Western  RR . . . 

8.5 

280 

720 

Canpostella  Rd . . 

8.5 

200 

600 

Pocaly  River . 

Fentress  Airfield  Rd . . . . 

5.0 

200 

240 

Long  Ridge  Rd . . 

5.0 

200 

200 

Northwest  River . 

Lake  Drummond  Causeway _ 

5.0 

1,680 

2,920 

Bunch  Walnuts  Rd . . 

.5.0 

3,200 

1,000 

Conway  Rd . . 

5.0 

4,480 

1,280 

Norfolk  &  Southern  RR . . 

5.0 

100 

80 

Southern  corporate  limit _ _ 

5.0 

4,280 

2,960 

Smith  Creek . 

6.0 

240 

1,300 

80 

Indian  Creek . . 

5.0 

600 

Western  branch. 

Portsmouth  Blvd . . 

8.5 

160 

(«) 

Elizabeth  River. 

Nina  Dr.  (extended)  . . 

8.5 

120 

O 

Southern  branch , 

North  corporate  limit . . 

8.5 

0) 

1. 120 

Clitafjoth  River. 

Along  Park  Ave . . 

8.5 

(•) 

1,600 

Along  Norfolk  &  Western  RR _ _ 

8.5 

2,280 

2,540 

Along  Interstate  64 . . . 

8.5 

6,800 

5,080 

Along  Dominion  Blvd  . . . . 

8.5 

6,600 

8,960 

Chesapeake  and 

Along  Battlefield  Blvd . . . 

8.5 

2,620 

3,600 

Albemarle  Canal. 

Centerville  Turnpike  south . j 

5.0 

1,620 

2,640 

North  Landing  River.. 

8,000  ft  east  (upstream)  of  Centerville 
Turnpike  south. 

6.0 

800 

8,960 

2,000  ft  downstream  from  conSuence 
with  Pocaty  River. 

6.0 

,  8, 160 

m 

18,000  ft  downstream  &om  confluence 
with  Pocaty  River. 

6.0 

4,800 

Eastern  branch, 
Elizabeth  River; 

2,000  ft  downstream  from  east  corporate 
Umit. 

8.6 

40 

C) 

4,000  ft  downstream  from  east  corporate 
limit. 

8.6 

460 

C) 

I  Corporate  Umlb 


FEDERAL  REGISTER,  VOL  41,  NO.  154 — MONDAY,  AUGUST  9,  1976 


30256 


RULES  AND  REGULATIONS 


(Authority:  National  Rood  Insurance  Act  at  1968  (Title  xni  of  Housing  and  Urban  Develop¬ 
ment  Act  of  1968) ,  effective  January  38,  1969  (83  FR  17804,  November  28,  1968),  as  amended; 
42  UJ3.C.  4001-4138;  and  Secretary’s  delegation  of  authority  to  FMeral  Insurance  Adminis- 
traUM*.  34  FR  2680,  February  27,  1969,  as  amended  by  39  FR  2787,  January  24,  1974.) 


Issued:  July  29,  1976. 


Howard  B.  Clark, 

Acting  Federal  Insurance  Administrator. 


[PR  Doc.76-22878  Piled  8-6-76:8:45  am] 


(Docket  No.  FI-8981 

PART  1917— APPEALS  FROM  FLOOD  ELE¬ 
VATION  DETERMINATION  AND  JUDI¬ 
CIAL  REVIEW 

Final  Flood  Elevation  for  the  City  of 
Newport  News,  Independent  City,  Va. 

The  Federal  Insurance  Administrator, 
in  accordance  with  Section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pj;..  93-234),  87  Stat.  980,  which 
added  Section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  xm  of  the 
Housing  and  Urban  Development  Act  of 
1968  (PX.  90-448),  42  U.S.C.  4001-4128, 
and  24  CFR  Part  1917  (SecUon  1917.10) ) , 
hereby  gives  notice  of  his  final  determi¬ 
nations  of  flood  elevations  for  the  City 
oi  Newport  News,  Independent  City,  Vir¬ 
ginia  under  Section  1917.8  of  Title  24  of 
the  Code  of  Federal  Regulations. 

The  Administrator,  to  whom  the  Sec¬ 
retary  has  delegated  the  statutory  au¬ 
thority.  has  developed  criteria  for  flood 
plain  management  in  flood-prcme  areas. 
In  order  to  continue  participation  in  the 
National  Flood  Insurance  Program,  the 


City  must  adopt  flood  plain  management 
measures  that  are  consistent  with  these 
criteria  and  reflect  the  base  flood  eleva¬ 
tions  determined  by  the  Secretary  in  ac¬ 
cordance  with  24  CFR  Part  1910. 

In  accordance  with  Part  1917,  an  op¬ 
portunity  for  the  community  or  individ¬ 
uals  to  appeal  this  determination  to  or 
through  the  community  for  a  period  of 
ninety  (90)  days  has  been  provided. 
Pursuant  to  §  1917.8,  no  appeals 
were  received  from  the  community  or 
from  individuals  within  the  commimity. 
Therefore,  publication  of  this  notice  is  in 
ccMnpliance  with  S  1917.10. 

Final  flood  elevations  (100 -year  flood) 
are  listed  below  for  selected  l(x:ations. 
Maps  and  other  information  showing  the 
det^ed  outlines  of  the  fl(x>d-prone  areas 
and  the  final  elevations  are  available  for 
review  at  the  City  Manager’s  Office,  2400 
Washington  Avenue,  Newport  News.*  ' 

Accordingly,  the  Administrator  has 
determined  ^e  100-year  (i.e.,  flood  with 
one-percent  chance  of  annual  occur¬ 
rence)  flood  elevations  as  set  forth 
below: 


Source  of  flooding  , 

Location 

Elevation 
in  feet 
above  mean 
sea  level 

Width  in  feet  from  bank  of  stream 
to  100-yr  flood  boundary  facing 
downstream 

Left 

Right 

.SI 

80  " 

80 

3« 

170 

240 

36 

130 

40 

32 

100 

190 

31 

100 

90 

28 

100 

1.50 

23 

300 

500 

14 

180 

420 

8.5 

250 

310 

19 

40 

18 

660 

17 

500 

79Ul  8t . 

Roanoke  Ave . . 

12 

9 

14 

2,210 

2?i0 

5 

60 

220 

5 

Warwick  Bird . 

11 

5 

5 

Width  in  feet  from  dmreline  to  100- 
yr  flood  boundary 

James  River . 

.  East  Governor  Dr . . . 

8.5 

8.5 

2.50 

150 

8.5 

<•30 

Ivy  Ave . . . 

8.5 

210 

(Autb(Klty:  National  Flood  Insiirance  Act  1968  (Title  XIII  of  Housing  and  Urban  Develop¬ 
ment  Act  of  1968) ,  effective  January  28,  1969  (33  FR  17804,  November  28,  1968),  as  amended; 
42  UJ3.0.  4001-4128;  and  Secretarya  delegation  of  authority  to  Federal  Insurance  Adminis¬ 
trator,  34  FR  2680,  February  27,  1960,  as  amended  by  39  FR  2787,  January  24,  1974.) 


Issued:  July  23,  1976. 


Howard  B.  Clark, 

Acting  Federal  Insurance  Administrator. 


(FR  Doc.76-22877  Filed  8-6-76:8:46  am] 
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(Docket  Ko.  FI-911] 

PART  1917->APPEALS  FROM  FLOOD  ELE¬ 
VATION,  DETERMINATION  AND  JUDI¬ 
CIAL  REVIEW 

Final  Flood  Elevation  for  the  City  of  Lytle, 
Atascosa,  Medina,  and,  Bexar  Counties, 
Texas 

The  Federal  Insurance  Administrator, 
in  accordance  with  Section  110  of  the 
Flood  Disaster  Protecti(m  Act  of  1973 
(P.L.  93-234),  87  Stat.  980,  which  added 
Section  1363  to  the  National  Flood  Insur¬ 
ance  Act  of  1968  (TTltle  xm  of  the  Hous¬ 
ing  and  Urban  Development  Act  of  1968 
(PJj.  90-448) ,  42  U.S.C.  4001-4128  and  24 
CFR  Part  1917  (Section  1917.10) ) ,  hereby 
gives  notice  of  his  final  determinations 
of.fiood  elevations  for  the  City  of  Lytle, 
AUiscosa,  Medina,  and  Bexar  Coimties, 
Texas  under  Section  1917.8  of  Title  24 
of  the  Code  of  Federal  Regulations. 

The  Administrator,  to  whom  the  Sec¬ 
retary  has  delegated  the  statutory  au¬ 
thority,  has  developed  criteria  for  flood 
plain  management  in  flood-prone  areas. 
In  order  to  continue  participation  in  the 


Source  of  flooding 

Location 

Elevation 
in  feet 
above  mean 
sea  level 

Width  in  feet  from  bank  of  stream 
to  100-yr  flood  boundary  facing 
downstream 

Left 

Right 

Lytle  Creek . 

Pilgrim  Lake . . . 

742 

160 

70 

Wisdom  Rd . 

743 

80 

500 

Live  Oak  St . 

730 

350 

180 

Adams  St . 

717 

680 

630 

Railroad  St . . . 

714 

660 

650 

U.S.  Highway  81 . 

713 

500 

270 

Lytle  Somerset  Rd . 

Confluence  with  west  prong,  Atascosa 

697 

70 

200 

River. 

683 

230 

470 

West  prong,  Atascosa 

River. 

Laredo  St . 

715 

200 

270 

Ralinoad  St . 

698 

20 

10 

Martin  Dam . 

693 

170 

200 

Benton  City  Rd . . 

683 

400 

380 

North  prong,  Ata-st'osa 

River. 

Wisdom  Rd . 

711 

200 

230 

Railroad  St . . . . . 

696 

20 

.  230 

(Authority:  National  Flood  Insurance  Act  of  1968  (Title  Xm  of  Housing  and  Urban  Develop¬ 
ment  Act  of  1968),  effective  January  28,  1969  (33  FR  17804,  November  28,  1968),  as  amended; 

42  nJ3.C.  4001-4128;  and  Secretary’s  delegation  of  authority  to  Federal  Insurance  Adminis¬ 
trator,  34  FR  2680,  February  27,  1969,  as  amended  by  39  FR  2787,  January  24,  1974.) 

Issued:  July  27,  1976.  i 

Howard  B.  Clark,  * 

Acting  Federal  Insurance  Administrator. 

(FR  Doc.76-22876  Filed  8-6-76;8 :46  am]  ' 


National  Flood  Insurance  Program,  the 
City  must  adopt  flood  plain  manage¬ 
ment  measures  that  are  consistent  with 
these  criteria  and  reflect  the  base  flood 
elevati<His  determined  by  the  Secretary 
in  accordance  with  24  CFR  Part  1910. 

In  accordance  with  Part  1917,  an  op¬ 
portunity  for  the  community  or  individ¬ 
uals  to  appeal  this  determination  to  or 
through  the  community  for  a  period  of 
ninety  (90)  days  has  been  provided.  Pur¬ 
suant  to  Section  1917.8,  no  appeals  were 
received  from  the  c<»nm\mity  or  from 
individuals  within  the  ccmmimity. 
Therefore,  publication  of  this  notice  is  in 
compliance  with  Section  1917.10. 

Phial  flood  elevations  (100-year  flood) 
are  listed  below  for  selected  locations. 
Maps  and  other  information  showing 
the  detailed  outlines  of  the  flood-prone 
areas  and  the  final  elevations  are  avail¬ 
able  for  review  at  City  Hall,  Lytle,  Texas. 

Accordingly,  the  Administrator  has  de¬ 
termined  the  100-year  (i.e.,  flood  with 
one-percent  chance  of  annual  occur¬ 
rence)  flood  elevations  as  set  forth  be¬ 
low: 


(Docket  No.  FI-949 J 

PART  1917— APPEALS  FROM  FLOOD  ELE¬ 
VATION  DETERMINATION  AND  JUDI¬ 
CIAL  REVIEW 

Final  Flood  Elevation  for  the  Borough  of 
Flemington,  Clinton  County,  Pa. 

The  Federal  Insurance  Administrator, 
in  accordance  with  Section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(PX.  93-234) ,  87  Stat.  980,  which  added 
Section  1363  to  the  National  Flood  Insur¬ 
ance  Act  of  1969  (Title  XHI  of  the  Hous¬ 
ing  and  Urban  Develc^ment  Act  of  1968 
(PX.  90-448),  42  U.S.C.  4001-4128,  and 
24  CFR  Part  1917  (Section  1917.10)), 
hereby  gives  notice  of  his  final  determi¬ 
nations  of  flood  elevatl<ms  for  the  Bor¬ 
ough  of  Flemington,  Clinton  County, 


Pennsylvania  under  Section  1917.8  of  ti¬ 
tle  24  of  the  Code  of  Federal  Regulations. 

The  Administrator,  to  whom  the  Sec¬ 
retary  has  delegated  the  statutory  au¬ 
thority,  has  developed  criteria  for  flood 
plain  management  in  flood-prone  areas. 
In  order  to  continue  participation  in  the 
National  flood  Insurance  Program,  the 
Borough  must  adopt  flood  plain  manage¬ 
ment  measures  that  are  consistent  with 
these  criteria  and  reflect  the  base  flood 
elevations  determined  by  the  Secretary 
in  accordance  with  24  CFR  Part  1910. 

In  accordance  with  Part  1917,  an  op¬ 
portunity  for  the  community  or  individ¬ 
uals  to  appeal  this  determination  to  or 
through  the  (XMnmimity.  for  a  period  of 
ninety  (90)  days  has  been  provided.  Pur¬ 
suant  to  Section  1917.8,  no  appeals  were 
received  from  the  c<Knmunity  or  fnnn 
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Individiials  within  the  community. 
Therefore,  publicaUon  of  this  notice  is  in 
compliance  with  S  1917.0. 

Final  flood  elevatkms  (100-year  flood) 
are  listed  below  tor  selected  locations. 
Maps  and  other  Informatkm  showing 
the  detailed  outlines  of  the  flood-prone 
areas  and  the  final  elevations  are  avail¬ 


able  for  review  at  the  Flemlngton 
Borough  Building,  Huston  Street,  Flem- 
ington,  Pennsylvania. 

Accordingly,  the  Admlnlstratdk’  has  de¬ 
termined  the  100-year  (i.e.,  flood  with 
hne-perc^t  chance  of  annual  occur¬ 
rence)  flood  elevaticms  as  set  forth  be¬ 
low: 


Elevation  Width  in  feet  from  bank  of  stream 


Sonror  of  flooding 

Location 

in  feet 
above  mean 

to  160-yr  flood 
downstivam 

boundary  feeing 

Lett 

Right 

Bald  Englo  Creek . 

..  ('orporate  limit  (extended) . 

t'orporate  limit . 

Corporate  limit  (High  St)  (Route  2*20). 
Coiporate  limit  (extended). . 

6fi3 

866 

867 

867 

2,380 

240 

380 

1,220 

(') 

(•) 

lO 

(') 

•  Outside  corporate  limit. 

(Authority:  National  Flood  Insurance  Act  of  1968  (Title  XIII  of  Housing  and  Urban  Develop¬ 
ment  Act  of  1968),  effective  January  28,  1969  (33  F^  17804,  November  28,  1968),  as  amended; 
42  UA.C.  4001-4128;  and  Secretary’s  delegation  of  authority  to  Federal  Insurance  Admlnls-  ' 
trator,  34  PR  2680,  February  27,  1969,  as  amended  by  39  FR  2787,  January  24,  1974.) 


Issued:  July  26,  1976. 


Howard  B.  Clark, 

Acting  Federal  Insurance  Administrator. 
(FR  Doc.76-22873  Piled  »-6-76;8:46  am) 


(Docket  No.  FI-9051 

PART  1917— APPEALS  FROM  FLOOD  ELE¬ 
VATION  DETERMINATION  AND  JUDI¬ 
CIAL  REVIEW 

Final  Flood  Elevation  for  the  Borough  of 
Northumberland,  Northumberland  Coun¬ 
ty,  Pa. 

The  Federal  Insurance  Administrator, 
in  accordance  with  Section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(PJj.  93-234),  87  Stat.  980,  which  added 
Section  1363  to  the  National  Flood  In¬ 
surance  Act  of  1968  (Title  XIH  of  the 
Housing  and  Urban  Develoi»nent  Act  of 
1968  (PJ;,.  90-448),  42  U.S.C.  4001-4128, 
and  24  CFR  Part  1917  (Section 
1917.10) ) ,  hereby  gives  notice  of  his  final 
determinations  of  fiood  elevations  for 
the  Borough  of  Northumberland,  North¬ 
umberland  Coimty,  Pennsylvania  under 
§  1917.8  of  Titie  24  of  the  Code  of  Fed¬ 
eral  Regulations. 


National  Flood  Insurance  Program,  the 
Borough  must  adopt  flood  plain  manage¬ 
ment  measures  that  are  consistent  with 
these  criteria  and  reflect  the  base  flood 
elevations  determined  by  the  Secretary 
in  accordance  with  24  CFR  Part  1910. 

In  accordance  with  Part  1917,  an  op- 
portimity  for  the  community  or  individ¬ 
uals  to  appeal  this  determination  to  or 
through  the  conummity  for  a  period  of 
ninety  (90)  days  has  been  provided.  Pur¬ 
suant  to  §  1917.8,  no  appeals  were 
received  from  the  community  or  from 
individuals  within  the  community. 
Therefore,  pubUcation  of  this  notice  is 
in  compliance  with  §  1917.10. 

Pinal  flood  elevations  (100-year  flood) 
are  listed  below  for  selected  locations. 
Maps  and  other  informaticm  showing  the 
detailed  outlines  of  the  flood-prone  areas 
and  the  final  tievations  are  available  for 
review  at  the  CoimcU  Room,  Municipal 
Building,  221  Second  Street. 


The  Administrator,  to  whom  the  Sec¬ 
retary  has  delegated  the  statutory  au¬ 
thority,  has  developed  criteria  for  flood 
plain  management  in  flood-prone  areas. 
In  order  to  continue  participation  in  Die 


Accordingly,  the  Administrator  has 
determined  the  100-year  (l.e.,  flood  with 
one-percent  chance  of  annual  occur¬ 
rence)  flood  elevations  as  set  forth 
below: 


Source  of  flooding 

Location 

Elevation  in 
feet  aliove 
mean  sea  level 

Width  in  feet  from 
oorporate  limits 
100-yr  flood  boundary’ 
fiMring  downstream 

Susquehanna  River. 

..  XE.  corporate  limits . . . . 

4.V2 

790 

nanovef  St.  (extended) . 

451 

360 

Orange  St.  (extended) . . . . . 

4.51 

330 

King  St.  (extended) . . . . . 

451 

2.50 

Queen  St.  (extended) . . 

451 

2.55 

Southeast  of  Water  St.  at  southern  corporate 
limits. 

451 

500 

West  branch  Susque- 

Western  corporate  limits . . 

542 

~  670 

banna  River. 

Confluence  of  unnamed  tributary  (south  of  5th 
St.). 

451 

1,130 

3d  St.  (extended). . . . . 

451 

315 

Front  St _ _ _ _ 

'  451 

6.50 

Water  St . . . . ...z _ 

451 

866 

(Authority:  National  Flood  Insurance  Act  of  1968  (Title  XIII  of  Housing  and  Urban  Develop¬ 
ment  Act  of  1968) ,  effective  January  28,  1969  (33  FR  17804,  November  28,  1968),  as  amended; 
42  UH.C.  4001-4128;  and  Secretary’s  delegation  of  authority  to  Federal  Insurance  Adminis¬ 
trator,  34  FR  2680,  February  27,  1960,  as  amended  by  39  FR  2787,  January  24,  1974.) 


Issued;  July  26,  1976. 


Howard  B.  Clark, 

Acting  Federal  Insurance  Administrator. 


(FR  Doc.76-22872  Filed  8-6-76;8:45  am) 
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(Docket  Ko.  FK-OSO] 

PART  1917--APPEALS  FROM  FLOOD  ELE¬ 
VATION  DETERMINATION  AND  JUDI¬ 
CIAL  REVIEW 

nnal  Flood  Eiovation  for  tho  TocMisliip  of 
East  Buffalo,  Union  County,  Pa. 

TTie  Federal  insurance  Administrator, 
tn  accordance  with  Section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pli.  93-234>,  87  Stat  980,  which  added. 
Section  1363  to  the  National  Flood  In- 
siirance  Act  of  1968  (Title  xm  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pli.  90-448).  42  U.S.C.  4001-4128, 
and  24  CFR  Part  1917  (Section 
1917.10) ) ,  hereby  gives  notice  of  his  final 
determinations  of  fiood  devatlons  for 
the  Township  of  East  Buffalo,  Union 
County,  Pennsylvania  under  Section 
1917.8  of  Title  24  of  the  Code  of  Federal 
Regulations. 

The  Administrator,  to  whom  the  Sec¬ 
retary  has  ddegated  the  statutory  au¬ 
thority,  has  developed  criteria  for  fiood 
plain  management  in  fiood-prone  areas. 
In  order  to  continue  participation  in  the 
National  Flood  Insimmce  Program,  the 


TomtASp  most  adopt  flood  plain  man¬ 
agement  measures  that  are  consistent 
with  these  criteria  and  refleet  the  base 
flood  elevatiens  detcrmhwd  by  the  Sec¬ 
retary  fei  accordance  with  24  CFR  Fart 
1910. 

In  accordance  wltti  Part  1917,  an  op¬ 
portunity  for  the  community  or  individ¬ 
uals  to  appeal  this  determination  to  or 
through  the  community  for  a  period  of 
ninety  (90)  days  has  been  provided.  Pur- 
.suant  to  Section  1917.8,  no  appeals  were 
received  from  the  commimlty  or  frcun 
individuals  within  the  comnnmlty. 
Therefore,  publication  of  this  notice  is 
in  compllanee  with  Section  1917.10. 

Final  flood  elevatioiis  (100-year  flood) 
are  listed  below  for  selected  locations. 
Maps  and  other  information  lowing  tiha 
detailed  outlines  of  the  flood-prone  areas 
and  the  final  elevations  are  available  for 
review  at  the  Municipal  Building,  East 
Buffalo,  Pennsylvania. 

Accmdingly,  the  Administrator  has 
determined  the  100-year  (!«.,  flood  with 
one-percent  chance  of  annual  occur¬ 
rence)  flood  elevations  as  set  for^ 
below: 


Snnrce  of  ffoodins 


y 

Txiratlon 


£lev«U)a  Width  ia  bet  bom  book  of  sttsam 
in  feet  to  100-yr  flood  boundary  feclnf 
aT)ov«  mMQ  downatieMn 

•on  level  - 

.  Left  Right 


Wert  braneh  Northern  corporate  limits . . . . 

Sumnebantw  River.  Southern  eomraU  Ibaita _ _ 

Limestone  Run . .  Washington  Ave.  (extended) . . 

Market  au  (Route  45) _ _ 

Penn  Centrrt  RR . ......ITt".... 

Legislative  route  59036 . . . 

Route  15. _ _ 

Eastern  oorporate  Uniita_l„_ _ _ 

Tonle  Creek.... _ Route  IS  (sonthbonnxf) _ _ _ _ 

R4iate  IS  (mHrthbauBd) . . . 

d‘"g  RR _ _ 


459 

(«) 

210 

457 

(*) 

260 

467 

120 

150 

468 

40 

464 

40 

>  60 

461 

300 

370 

460 

5) 

420 

460 

0) 

420 

457 

4« 

LIM 

457 

460 

LOOO 

457 

400 

1.410 

>  Outside  eorporato  limits. 

*  Corporate  limits. 

(Authority:  National  Flood  Insurance  Act  of  1968  (Title  XHI  of  Housing  and  Urban  Develc^- 
Ktent  Act  of  1968) .  effective  January  28.  1969  (33  FR  17804,  Novembw  38,  1968) ,  as  amended; 
42  UH.C.  4001-4138;  and  Secretary's  delegation  of  authoitty  to  Federal  Insturance  Admlals- 
trator,  34  FR  3680,  February  37,  1969,  as  amended  by  39  FR  3787,  January  34,  1974.) 


Issued:  July  26.  1976. 


Howam  R  Clark. 

Acting  Federal  Insurance  Administrator. 
(FR  Doc.76~22878  Filed  8-«-76;8:46  am] 


(Docket  No.  FI-0561 

PART  1917— APPEALS  FROM  FLOOD  ELE¬ 
VATION  DETERMINATION  AND  JUDI¬ 
CIAL  REVIEW 

Final  Flood  Elevation  for  tha  Township  of 
Monroe,  Snyder  County,  Pa. 

The  Federal  Izisurancc  Administrator, 
in  accordauee  with  Section  110  of  the 
Fkxid  Disaster  Protection  Act  of  1973 
(PX.  93-234).  87  Stat.  980,  which  added 
Section  1363  to  the  National  Flood  In¬ 
surance  Act  of  1968  (Title  xm  of  the 
Housing  and  Urban  Development  Act  of 
1968  (PJj.  90-448),  42  U.S.C.  4001-412?, 
and  24  CFR  Part  1917  (Section  1917.10) ) , 
hereby  gives  notice  of  his  final  deter¬ 
minations  of  flood  elevations  for  the 
Township  of  Monroe,  Snyder  County, 
Pennsylvania  imder  Section  1917.8  of 
Title  24  of  the  Code  of  Federal  Regula¬ 
tions. 


The  Administrator,  to  whom  the  Sec¬ 
retary  has  delegated  the  statutory  au¬ 
thority,  has  developed  criteria  for  flood 
plain  management  in  flood-prone  aieaa. 

In  ordor  to  continue  partidpatkm  in  the 
Mitkmal  Flood  Insurance  Program.  Uie 
Township  most  adopt  flood  plain  man¬ 
agement  measures  that  are  consistent 
with  these  criteria  and  reflect  the  base 
flood  elevations  determined  by  the  Secret 
tary  in  accordance  with  24  CFR  Pari 
1910. 

In  accordance  with  Part  1917,  an  op¬ 
portunity  for  the  community  or  indi¬ 
viduals  to  appeal  this  determination  to  or 
through  the  community  for  a  period  of 
ninety  (90)  days  has  been  provided.  Pur¬ 
suant  to  Section  1917.8,  no  appesds  were 
received  from  the  community  or  from  - 
individuals  within  the  community. 
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Ttierefore,  publicatkm  of  this  notice  is  in 
eomidiance  with  Section  1917.10. 

Final  flood  elevations  (100-year  flood) 
are  listed  below  for  selected  locations. 
Maps  and  other  information  showing  the 
detailed  outlines  of  the  flood-prone  areas 
and  the  flnal  elevations  are  available  for 


review  at  the  Municipal  Building,  Clark 
Road.  Hummels  Wharf.  Pennsylvania. 

AccordinsAy.  the  Administrator  has  de¬ 
termined  the  100-year  (l.e..  flood  with 
one-percent  chance  of  annual  occur¬ 
rence)  flood  elevations  as  set  forth  be¬ 
low: 


8oiirc<>  of  Coodins 


Ixtcation 


Elevation 
in  feet 
aboTe  mean 


Width  In  feet  from  bank  of  stream 
to  100-yr  Sood  boundary  tacing 
downstroam 


Susquehanna  River _ Nortbem  corporate  limits . . 

Tovm^p  Rd.  619 . 

Reading  Co.  RR.  bridge... . . 

Corporate  HmiU,  North  8ham<Aln  Dam. 
Corporate  limits.  South  ShanMkin  Dam. 

Tovinship  Rd.  498  (extended) . . 

Southern  corporate  limits . . 

Penns  Creek  . . Northern  coimrate  limits . . . 

Township  Rd.  492  (extended) . 

Townsliip  Rd.  809  (extended) . 

Legislative  Route  64046  (extended) . 

Townsliip  Rd.  498  (extended) . 

liOglslative  Route  &4013  (extendinl) . 

l^egislaUvc  Route  54013  (Township  Hd. 

604). 

'  Townsliip  Rd.  802  (exUnded) . 

^  LeglslaUve  Route  84077  (extended) . 

Market  St . 

Southern  vonwrate  Uniits . 


Left 

Right 

460 

100 

480 

(») 

370 

448 

90 

447 

h 

220 

442 

680 

440 

(•) 

3,640 

430 

(■) 

610 

467 

100 

(‘) 

464 

340 

W 

460 

60 

(!) 

489 

no 

(9 

486 

so 

(V 

446 

30 

442 

60 

^0 

438 

1,360 

(‘) 

436 

40 

640 

60 

260 

436 

790 

380 

*  Corporate  limits. 


(Authority:  National  Flood  Insurance  Act  of  1968  (Title  XIII  of  Housing  and  Urban  Develop¬ 
ment  Act  of  1968),  effective  January  28,  1969  (33  FR  17804,  November  38,  1968),  as  amended; 
43  UA.C.  4001-4128;  and  Secretary’s  delegation  of  authority  to  Federal  Insurance  Adminis¬ 
trator,  84  FR  2680,  February  27,  1969,  as  amended  by  39  FR  2787,  January  24,  1974.) 


Issued:  July  27,  1976. 


Howard  B.  Clark, 

Acting  Federal  Insurance  Administrator. 


[FR  Doc.76-22874  Filed  8-6-76:8:45  am) 


[Docket  No.  FI-9631 

PART  1917— APPEALS  FROM  FLOOD  ELE¬ 
VATION  DETERMINATION  AND  JUDI¬ 
CIAL  REVIEW 

Final  Flood  Elevation  for  the  Borough  of 
Lewisburg,  Union  County,  Pennsylvania 

The  Federal  Insurance  Administrator, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  Xm  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448).  42  U.S.C  4001- 
4128,  and  24  CFR  Part  1917  (§  1917.10) ) . 
hereby  gives  notice  of  his  flnal  determi¬ 
nations  of  flood  elevations  for  the 
Borough  of  Lewisburg.  Union  County. 
Pennsylvania  under  S  1917.8  of  Title  24 
of  the  Code  of  Federal  Regulations. 

The  Administrator,  to  whom  the  Secre¬ 
tary  has  delegated  the  statutory  author¬ 
ity.  has  developed  criteria  for  flood  plain 
management  in  flood-prone  areas.  In 
order  to  continue  participation  in.  the 
National  Flood  Insurance  Program,  the 


Borough  must  adopt  flood  plain  manage¬ 
ment  measures  that  are  consistent  with 
these  criteria  and  reflect  the  base  flood 
elevations  determined  by  the  Secretary 
in  accordance  with  24  CFR  Part  1910. 

In  accordance  with  Part  1917,  an  op¬ 
portunity  for  the  community  or  individ¬ 
uals  to  appeal  this  determination  to  or 
through  the  community  for  a  (leriod  of 
ninety  (90)  days  has  been  provided.  Pur¬ 
suant  to  §  1917.8,  no  appeals  were  re¬ 
ceived  from  the  commimity  or  from  indi¬ 
viduals  within  the  community.  There¬ 
fore.  publication  of  this  notice  is  in  com¬ 
pliance  with  S  1917.10. 

Final  flood  elevations  ( 100-year  flood) 
are  listed  below  for  selected  locations. 
Maps  and  other  information  showing  the 
detailed  outlines  of  the  flood-prone  areas 
and  the  flnal  elevations  are  available  for 
review  at  the  Borough  Manager’s  office, 
331  Market  Street,  Lewisburg,  Pennsyl¬ 
vania  17837. 

Accordingly,  the  Administrator  has 
deteraiined  the  100-year  (l.e.,  flood  with 
one-percent  chance  of  annual  occur¬ 
rence)  flood  elevations  as  set  forth 
below: 
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Source  of  floodtiig 


EIoTsUoa  Width  in  feet  from  bnnk  of  streem 
tnM  to  Seed  bondarj  iMing 

aboTomean 
sea  level 


West  Branch  State  Route  4S - ... 

Susqueiianna  River.  St.  Catherine  St.  (extended). 

Southern  corporate  limits.... 

Limestone  Run . L.  R.  SSOW - - 

North  15th  St . 

Market  St . 

'  University  Ave _ 

Ruilalu  Crwk .  Loean  Ave.. . . . 

U.S.  Route  15 _ _ 

St.  Aitthony  St  . . . 


ua 


(') 

o 

(‘) 


Bight 


330 

470 

170 

430 


65 

470 

JOO 


430 

150 

469 

1.400 

uoo 


'  (hitside  coriwrate  limits. 

(National  Flood  Insurance  Act  of  1968  (Title  XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  FR  17804.  November  28,  1968).  as  anoended;  42 
D.8.C.  4001-4128;  and  Secretary’s  delegation  of  authority  to  Federal  Insurance  Adminis¬ 
trator.  34  FR  2680,  February  27,  1989,  as  amended  by  39  FR  2787,  January  24,  1974.) 

Issued:  July  26. 1976. 

Howard  B.  Clark, 

Acting  Federal  Imurance  Administrator. 
[FR  Doc.76  -23008  Filed  8-6-76;8:4«  ami  - 


[Docket  No.  FI-22481 

PART  1920 — PROCEDURE  FOR  MAP 
CORRECTION 

Letter  of  Map  Amendment  for  Mobile 
County,  Alabama 

On  January  8.  1972,  in  37  FR  281,  the 
Federal  Insurance  Administrator  pub¬ 
lished  a  list  of  communities  with  Special 
Flood  Hazard  Areas  which  included  the 
County  of  Mot^.  Alabama.  Map  No.  H 
015008  25  indicates  that  Lots  1  through 
17, 20  through  28,  and  33  through  48,  Pine 
Run  Unit  Two,  Part  “A"  and  Lot  2,  Pine 
Run  Unit  One,  as  recorded  in  Map  Book 
26,  Page  54  and  Map  Book  24,  Page  63.  re¬ 
spectively  in  the  ofiSce  of  the  Judge  of 
Probate  Court  of  Mobile  County,  Ala¬ 
bama.  are  in  their  entirety  within  the 
Special  Flood  Hazard  Area.  It  has  been 
determined  by  the  F>ederal  Insurance 
Administration,  after  further  technical 
review  of  the  above  map  in  light  of  ad¬ 
ditional,  recNiUy  acquired  flood  infor¬ 
mation.  that  Lots  33  through  36  are  in 
Zone  B  and  Lots  1  through  17. 20  through 
28,  and  37  through  48  are  in  Zone  C,  and 
are  not  within  the  Special  Flood  Hazard 
Area.  The  map  amendment  is  not  based 
on  the  placement  of  fill  on  the  above 
named  property  after  the  effective  date 
of  the  Flood  Insurance  Rate  Map  of  the 
community.  Accordingly.  Map  No.  H 
015008  25  is  hereby  corrected  to  reflect 
that  the  aboite  property  is  not  within  the 
Special  Flood  Hazard  Area  identified  on 
January  7, 1972. 

(National  Flood  Insurance  Act  of  1968  (Title 
XTTT  of  Hounlng  aiut  UVbeia  Oevelopmeat 
Act  of  1968).  eCecthto  January  38.  1968  (33 
FR  17804,  November  28.  1968).  as  amend^, 
42  UH.C.  4081-4128;  MMl  Sberetary’k  delega¬ 
tion  of  authority  to  Mdtral  Insurapce  Ad¬ 


ministrator  34  FR  2680.  Febniary  27,  1969, 
as  amended  by  39  FR  2787,  January  24.  1974.) 

Issued:  July  27.  1976. 

H.  B.  C^LARK, 

Acting  Federal 
Insurance  Administrator. 

[FR  Doc.7a-22998  Piled  8-6-78;8:45  am) 
[Docket  No.  FI-4461 

PART  1920 — PROCEDURE  FOR  MAP 
CORRECTION 

Letter  of  Map  Amendment  for  the  City  of 
Naperville,  Illinois 

On  January  13.  1975,  in  40  FR  2426, 
the  Federal  Insurance  Administrator 
published  a  list  of  communities  with 
special  hazard  areas  which  included 
Naperville,  minois.  Map  No.  H  170213A 
06  indicates  that  Section  1,  River's  Edge 
Subdivision,  at  the  comer  of  79th  Street 
and  Washington  Street,  Naperville.  Du- 
Page  (Tbuntar.  TTlfnols.  recorded  as  Docu¬ 
ment  Number  R  75-8290  In  the  office  of 
the  Recorder  of  Deeds  of  DuPage  (Tounty, 
minois,  is  in  its  entirety  within  the  1^- 
clal  Flood  Hazard  Area.  It  has  been  de¬ 
termined  by  the  l^pderal  Insurance  Ad- 
mintetratlon,  after  further  technical  re¬ 
view  of  the  above  map  in  light  at  addi¬ 
tional,  recently  acquired  flood  informa¬ 
tion,  that  the  structures  on  the  above 
property  are  not  within  the  Special  Flood 
Hazard  Area.  Accordnigly,  Map  No.  H 
170213A  06  is  hereby  cmrected  to  reflect 
that  the  structures  on  the  above  prop¬ 
erty  are  not  within  the  l^ieelal  Flood 
Hazard  Ares  identified  on  January  3. 
1975. 

(National  Flood  Insurance  Act  of  1968  (Title 
XUl  of  Rooetng  and  Urban  Development  Act 
or  1998).  eCectlve  Janowy  U.  1989  (33  TB 


17901.  November  38.  1968).  as  amended.  4a 
UJ8.C.  4001-4188;  and  Searctary's  d^ga-, 
Uon  of  auUMTlty  to  Federal  Inauranca  Ad- 
mlidstratQl:  34  FR  2680.  February  27.  1969.  as 
amended  by  39  FR  2787.  January  24,  19*74) . 

Issued:  July  27, 197& 

H.  B.  Clark, 

Acting  FedmU 
Insurance  Administrator. 

[FR  Doc.76-22997  Filed  8-6-76;8:45  am) 


[Docket  No.  Fl-255) 

PART  1920— PROCEDURE  FOR  MAP 
CORRECTION 

Letter  of  Map  Amendment  for  the  City  of 
Leavenworth,  Kansas 

On  November  28.  1973,  in  38  FR  32790. 
the  Federal  Insurance  Administrator 
published  a  list  of  c<»nmunitics  with  l^pe- 
cial  Flood  Hazard  Areas  which  included 
the  City  of  Leavenworth,  Kansas.  Map 
No.  H  200190  03  indicates  that  Lot  2. 
Origgs  Subdivision,  as  recorded  in  Book 
9,  Page  22.  in  the  office  of  the  Register 
of  Deeds  of  Leavenworth  County,  Kansas, 
is  in  its  entirety  within  the  Special  Flood 
Hazard  Area.  It  has  been  determined  by 
the  Federal  Insurance  Administration, 
after  further  technical  review  of  the 
above  map  in  light  of  additional,  recently 
acquired  flood  information,  that  the 
above  mentioned  property  is  not  within 
the  Special  Flood  Hazard  Area.  Accord¬ 
ingly,  Map  No.  H  306199  03  is  hereby  cor¬ 
rect^  to  reflect  that  the  above  pr(H?erty 
is  not  within  the  Special  Flood  Hazard 
Area  identified  on  November  23.  1973. 
(National  Flood  Insurance  Act  of  1968  (Title 
xm  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28.  1969  (33  FR 
17804,  November  28.  1968),  as  amended,  43 
UJB.C.  4001-4128;  and  Secretary's  delegation 
at  authority  to  Federal  Insurance  Admlnis- 
trstor  34  FR  2680,  February  27,  1969,  as 
ametuied  by  39  FR  2781,  January  84w  1974.) 

Issued  July  27, 1976. 

H.  B.  Clark. 

Acting  Federal 
Insurance  Administrator. 

|FR  Doc. 76-28000  Filed  »-6-76;9;45  am) 


[Docket  No.  FI-4181 

PART  1920— PROCEDURC  FOR  MAP 
CORRECTION 

Ltttar  at  Map  AwMndnwnt  for  the  Parish  of 
East  Baton  Rbuge^  Louisiana 

On  December  16.  1974,  in  39  Fit  43991, 
the  Federal  TnsiuBnce  Administrator 
published  a  list  of  communities  with  Spe¬ 
cial  Rood  Hazard  Areas  which  included 
the  Parish  of  East  Batwi  Rooge.  Loui¬ 
siana.  Map  No.  H  230058  78  indicates 
Uiat.  **1716  west  9  H  acres  of  the  Mes.  J.  D. 
Sharp.  Sr..  21  acres  of  the  J.  D.  Shaon. 
Sr.  Estate,”  shown  on  the  map  attached 
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to  Original  1  Bundle  2073  in  the  office  of 
the  Cleric  of  the  Parish  of  East  Baton 
Rouge,  Louisiana,  is  in  its  entirety  within 
the  Special  Flood  Hazard  Area.  It  has 
been  determined  by  the  Federal  Insur¬ 
ance  Administration,  after  further  tech¬ 
nical  review  of  the  above  map  in  light  of 
additional,  recently  acquired  flood  infor¬ 
mation,  that  the  structure  on  this  prop¬ 
erty  at  Mimicipal  Number  9924  Florida 
Boulevard,  Baton  Rouge,  is  not  within 
the  Special  Flood  Hazard  Area.  Accord¬ 
ingly,  Map  No.  H  220058  78  is  hereby  cor¬ 
rected  to  reflect  that  the  above  men¬ 
tioned  structure  is  not  within  the  Special 
Flood  Hazard  Area  identified  on  Novem¬ 
ber  22, 1974. 

(National  Flood  Insurance  Act  oi  1968  (Title 
xm  of  Housing  and  Urban  Development  Act 
o<  1968),  effective  January  28,  1969  (33  FR 
17804,  November  28,  1968),  as  amended,  42 
UA.C.  4(X)1-4128;  and  Secretary’s  delegation 
of  authority  to  Federal  Insurance  Adminis¬ 
trator,  34  FR  2680,  February  27,  1969,  as 
amended  by  39  PR  2787,  January  24,  1974.) 

Is.sued’  July  27, 1976. 

H.  B.  Clark, 

Acting  Federal 
Insurance  Administrator. 

|FR  Doc.76-28007  Filed  8-6-76:8:45  am) 


[Docket  No.  FI-1961 

PART  1920 — PROCEDURE  FOR  MAP 
CORRECTION 

Letter  of  Map  Amendment  for  the  Village  of 
Ridgewood,  New  Jersey 

On  August  24,  1973,  in  *38  FR  22776, 
the  Federal  Insurance  Administrator 
published  a  list  of  commimities  with 
E^iiecial  Flood  Hazard  Areas  which  in¬ 
cluded  the  Village  of  Ridgewood,  New 
Jersey.  Map  No.  H  340067  03  indicates 
that  the  property  at  419  Arden  Court, 
Ridgewood,  New  Jersey,  as  recorded  in 
Book  4863,  Page  218,  in  the  office  of  the 
Clerk  of  Bergen  Coimty,  New  Jersey,  is 
in  its  entirety  within  the  Special  Flood 
Hazard  Area.  It  has  been  determined  by 
the  Federal  Insurance  Administration, 
after  further  technical  review  of  the 
above  map  in  light  of  additional,  recently 
acquired  flood  information,  that .  the 
above  mentioned  property  is  not  within 
the  Special  Flood  Hazard  Area.  Accord¬ 
ingly,  Map  No.  H  340067  03  is  hereby  cor¬ 
rected  to  reflect  that  the  above  property 
is  not  within  the  Special  Flood  Hazard 
Area  identified  on  August  31,  1973. 

(National  Flood  Insunmce  Act  of  1968  (Title 
vrrr  of  Housing  and  Urban  Devek^ment  Act 
of  1968),  effective  January  28,  1969  (  33  FR 
17804,  November  28,  1968),  as  amended,  42 
UJ3.C.  4001-4128;  and  Secretary’s  delegation 
of  authority  to  Federal  Insurance  Adminis¬ 
trator  84  m  2680,  February  27,  1969,  as 
amended  by  89  FR  2787,  January  24,  1974.) 

Issued:  July  27, 1976. 

H.  B.  Clark, 
Acting  Federal 
Insurance  Administrator. 

IFB  Doc.76-28003  Filed  8-6-76;8;45  am) 


[Docket  No.  PI-1961 

PART  1920— PROCEDURE  FOR  MAP 
CORRECTION 

Letter  of  Map  Amendment  for  the  Village  of 
Ridgewood,  New  Jereey 

On  August  24,  1973,  in  38  FR,'  22776, 
the  Federal  Insurance  Administrator 
published  a  list  of  communities  with 
Special  Flood  Hazard  Areas  which  In¬ 
cluded  the  Village  of  Ridgewood,  New 
Jersey.  Map  No.  H  340067  03  indicates 
that  the  property  at  327  South  Irving 
Street,  Ridgewixxi,  New  Jersey,  as  re¬ 
corded  in  Book  5442,  Page  467,  in  the 
office  of  the  Clerk  of  Bergen  County,  New 
Jersey,  is  in  its  entirety  within  the  Spe¬ 
cial  Flood  Hazard  Area.  It  has  been  de¬ 
termined  by  the  Federal  Insurance  Ad¬ 
ministration,  after  further  technical  re¬ 
view  of  the  above  map  in  light  of  addi¬ 
tional,  recently  acquired  flood  informa¬ 
tion,  that  the  above  mentioned  property 
is  not  within  the  Sp>ecial  Flood  Hazard 
Area.  Accordingly,  Map  No.  H  340067  03 
is  hereby  corrected  to  reflect  that  the 
above  property  is  not  within  the  Special 
Flood  Hazard  Area  identified  on  August 
31,  1973. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28.  1969  (  33  FR 
17804,  November  28,  1968),  as  amended,  42 
U.S.C.  4001-4128;  and  Secretary’s  delegation 
of  authority  to  Federal  Insurance  Admin¬ 
istrator  34  FR  2680,  February  27,  1969,  as 
amended  by  39  FR  2787,  January  34.  1974.) 

Issued:  July  27.  1976. 

H.  B.  Clark, 

Acting  Federal 
Insurance  Administrator. 

(FR  Doc.76-23004  Piled  8  6-76:8:45  amj 


[Docket  No.  FI-3471 

PART  1920— PROCEDURE  FOR  MAP 
CORRECTION 

Letter  of  Map  Amendment  for  the  City  of 
Mauldin,  South  Carolina 

On  August  29, 1974,  in  39  FR  31525,  the 
Federal  Insurance  Administrator  pub¬ 
lished  a  list  of  communities  with  special 
hazard  areas  which  included  Mauldin. 
South  Carolina.  Map  No.  H  450198  08 
indicates  that  Lots  54.  55  and  70,  Knoll- 
wood  Heights  Section  Five,  Mauldin, 
Greenville  County,  South  Carolina,  as  re¬ 
corded  in  Plat  Record  Volume  4-R,  Page 
91  in  the  office  of  the  Clerk  of  Greenville 
County,  South  Carolina  are  in  their  en¬ 
tirety  within  the  Special  Flood  Hazard 
Area.  It  has  been  determined  by  the  Fed¬ 
eral  Insurance  Administration,  after  fur¬ 
ther  technical  review  of  the  above  map 
in  light  of  additicmal,  recently  acquired 
flood  information,  that  the  above  prop¬ 
erty  is  not  within  the  Special  Flood 
Hazard  Area.  Accordingly,  Map  No.  H 
450198  08  is  hereby  corrected  to  reflect 
that  the  above  property  is  not  within  the 
Special  Flood  Hazard  Area  Identified  on 
August  16, 1974. 


(National  Flood  Insxirance  Act  of  1968  (’Title 
XXn  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  PR 
17804,  November  28,  1968),  as  amended,  42 
U.8.C.  4001-4128;  and  Secretary’s  delegation 
of  authority  to  Federal  Insurance  Adminis¬ 
trator  34  FR  2680,  February  27,  1969,  as 
amended  by  39  PR  2787,  January  24,  1974) 

Issued:  July  27, 1976. 

H.  B.  Clark. 

Acting  Federal 
Insurance  Administrator. 

[FR  Doc.76-23006  Piled  8-6-76;8:45  am| 


[Docket  No.  FI-279) 

PART  1920 — PROCEDURE  FOR  MAP 
CORRECTION 

Letter  of  Map  Amendment  for  the  City  of 
Richardson,  Texas 

On  June  3,  1974,  in  39  FR  19466,  the 
Federal  Insurance  Administrator  pub¬ 
lished  a  list  of  communities  with  special 
hazard  areas  which  included  the  City  of 
Richardson,  Texas.  Map  No.  H  480184  02 
indicates  that  the  Replat  of  Section  One, 
Foxboro  Addition,  Richardson,  C^in 
County,  Texas,  as  recorded  in  Volume  12 
of  Map  and  Plat  Records,  Page  5  in  the 
office  of  the  Clerk  of  the  Court  of  Collin 
County,  Texas,  is  in  its  entirety  within 
the  Special  Flood  Hazard  Area.  It  has 
been  determined  by  the  Federal  Insur¬ 
ance  Administration,  after  further  tech¬ 
nical  review  of  the  above  map  in  light 
of  additional,  recentl’*  acquired  flood  in¬ 
formation,  that  the  above  property  is  not 
within  the  Special  Flood  Hazard  Area. 
Accordingly,  Map  No.  H  480184  02  is 
hereby  corrected  to  reflect  that  the  above 
property  is  not  within  the  Special  Flood 
Hazard  Area  identified  on  May  24,  1974. 

(National  Flood  Insurance  Act  of  1968  (Title 
xm  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  18,  1969  (33  FR 
17804,  November  28,  1968),  as  amended,  42 
U.S.C.  4001-4128;  and  Secretary’s  delegation 
of  authority  to  Federal  Insurance  Adminis¬ 
trator  34  FR  2680,  February  27,  1969,  as 
amended  by  39  FR  2787,  January  24,  1974  ) 

Issued:  July  27,  1976. 

H.  B.  CTlark. 

Acting  Federal 
Insurance  Administrator. 

(PR  Doc.76-23006  Filed  8-6-76;8;45  am) 

Title  26 — Internal  Revenue 

CHAPTER  I — INTERNAL  REVENUE  SERV¬ 
ICE,  DEPARTMENT  OF  THE  TREASURY 
SUBCHAPTER  A — INCOME  TAX 
[T.D.  7426) 

PART  1— INCOME  TAX;  TAXABLE  YEARS 
BEGINNING  AFTER  DECEMBER  31,  1953 

Time  for  Filing  Income  Tax  Returns  of 
Foreign  Trusts 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
Part  1)  in  order  to  provide  in  the  regula¬ 
tions  that  the  filing  requirements  for  in¬ 
come  tax  returns  (including  unrelated 
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business  tax  returns)  of  certain  foreign 
trusts  will  be  the  fifteenth  day  of  the 
sixth  month  following  the  close  of  the 
trust’s  taxable  year. 

The  purpose  of  this  amendment  is  to 
clarify  the  regulations  and  to  end  an 
apparent  conflict  between  the  regulations 
and  the  instructions  to  Forms  990  T  and 
1040  NR. 

Amendment  to  the  regulations.  The 
Income  Tax  Regulations  (26  CPR  Part  1) 
are  amended  as  follows: 

Paragraph  1.  Paragraphs  (a)  and  (c) 
of  §  1.6072-1  are  amended  to  read  as 
follows: 

§  1.6072—1  Time  for  filing  returns  of 
individuals,  estates,  and  trusts. 

(a)  In  general.  Except  as  provided  in 
paragraphs  (b)  and  (c)  of  this  section, 
returns  of  income  required  under  sec¬ 
tions  6012,  6013,  6014,  and  6017  of  indi¬ 
viduals,  estates,  domestic  trusts,  and  for¬ 
eign  trusts  having  an  o£Bce  or  place  of 
business  in  the  United  States  (including 
unrelated  business  tax  returns  of  such 
trusts  referred  to  in  section  511(b)  (2)) 
shall  be  filed  on  or  before  the  fifteenth 
day  of  the  fourth  month  following  the 
close  of  the  taxable  year. 

•  •  •  *  • 

(c)  Nonresident  alien  individuals  and 
foreign  trusts.  The  income  tax  return  of 
a  nonresident  alien  individual  and  of  a 
foreign  trust  which  does  not  have  an 
office  or  place  of  business  in  the  United 
States  (including  unrelated  business  tax 
returns  of  such  trusts  referred  to  in 
section  511(b)(2))  shall  be  filed  on  or 
before  the  fifteenth  day  of  the  sixth 
month  following  the  close  of  the  taxable 
year.  However,  a  nonresident  alien  indi¬ 
vidual  who  for  the  taxable  year  has  wages 
subject  to  withholding  under  chapter  24 
of  the  Code  shall  file  his  income  tax 
return  on  or  before  the  fifteenth  day 
of  the  fourth  month  following  the  close 
of  the  taxable  year. 

•  •  •  *  • 

Because  this  Treasury  decision  amends 
existing  regulations  by  providing  rules 
relating  to'  administrative  practice  and 
procedure,  it  is  found  unnecessary  to 
issue  it  with  notice  and  public  procedure 
thereon  imder  5  U.S.C.  553(b)  or  subject 
to  the  effective  date  limitations  of  5 
U.S.C.  553(d). 

(This  Treasury  declsiotx  is  issued  under  the 
authority  contained  in  section  7806  of  the 
Internal  Revenue  Code  of  1954  (68A  Stat. 
917;  26  U.S.C.  7805).) 

Donald  C.  Alexander, 

Commissioner  of  Internal  Revenue. 

Approved:  August  3, 1976. 

Charles  M.  Walker, 

Assistant  Secretary  ^ 
of  the  Treasury. 

(FR  Doc.76-23139  FUed  »-6-76;8:45  am] 


Title  30 — Mineral  Resources 

CHAPTER  I— MINING  ENFORCEMENT  AND 
SAFETY  ADMINISTRATION,  DEPART¬ 
MENT  OF  THE  INTERIOR 

PART  55 — HEALTH  AND  SAFETY  STAND¬ 
ARDS;  METAL  AND  NONMETALLIC 
OPEN  PIT  MINES 

Miscellaneous  Amendments;  Correction 

In  FR  Doc.  76-16799  appearing  on 
pages  23612  and  23613  in  the  Federal 
Register  for  Thursday,  June  10,  1976 
make  the  following  changes : 

1.  On  page  23612  the  last  sentence  in 
§  55.6-100,  in  column  3,  is  corrected  to 
read  “Couplers  of  tamping  poles  shall  be 
of  nonsparking  materials.” 

2.  On  page  23613  the  heading  which 

reads:  “D.  §55.9  Loading,  hauling, 

dumping  is  amended  as  follows:”,  in  the 
2nd  and  3rd  lines  from  the  top  of  column 
1,  is  deleted. 

Dated :  August  3, 1976. 

Raymond  A.  Peck,  Jr., 
Deputy  Assistant  Secretary 

of  the  Interior. 

(FR  Doc.76-23116  Filed  8-6-76:8:45  amj 


PART  56— HEALTH  AND  SAFETY  STAND¬ 
ARDS;  SAND,  GRAVEL,  CRUSHED 

STONE  OPERATIONS 

Miscellaneous  Amendments;  Correction 

In  FR  Doc.  76-16800  appearing  at 
pages  23613,  23614,  and  23615  in  the  Fed¬ 
eral  Register  for  Thursday,  June  10, 
1976,  on  page  23614  the  last  sentence  of 
§  56.6-100,  in  column  3,  is  corrected  to 
read  “Couplers  of  tamping  poles  shall  be 
of  nonsparking  materials.” 

Dated:  August  3, 1976. 

Raymond  A.  Peck,  Jr., 
Deputy  Assistant  Secretary 
of  the  Interior. 

-  [PR  Do^'.76  23117  Filed  8-6-76;8:45  am] 


PART  57^EALTH  AND  SAFETY  STAND¬ 
ARDS;  METAL  AND  NONMETALLIC  UN¬ 
DERGROUND  MINES 

Miscellaneous  Amendments;  Corrections 

In  FR  Doc.  76-16801  appearing  on 
pages  23615,  23616,  23617,  and  23618  in 
the  Federal  Register  for  Thursday, 
June  10,  1976  make  the  following 

changes: 

1.  On  page  23617  the  words  of  issuance 
of  §  57.9-49,  in  the  4th  line  from  the  bot¬ 
tom  of  column  2,  is  corrected  to  read.‘T4. 
Advisory  Standard  57.9-49  which  Is  *  *  *’’ 

2.  On  pag)e  23618  the  words  of  issuance 
of  S  57.21-64,  in  the  19th  line  from  the 
top  of  column  3,  is  corrected  to  read  “5. 
New  mandatory  standard  57.21-64 
is  •  •  •” 

Dated:  August  3, 1976. 

Raymond  A.  Peck,  Jr., 
Deputy  Assistant  Secretary 
of  the  Interior. 

(FR  Doc.76-23118  Filed  8-6-76;8:45  am] 


Title  36 — Parks,  Forests,  and  Public 
Property 

CHAPTER  I — NATIONAL  PARK  SERVICE, 
DEPARTMENT  OF  THE  INTERIOR 

part  7— special  regulations,  areas 

OF  THE  NATIONAL  PARK  SERVICE 

Crater  Lake  National  Park,  Oregon, 
Snowmobiles 

A  proposal  was  published  at  page  7950 
of  the  Federal  Register  of  February  23, 
1976,  to  add  paragraph  (c)  to  §  7.2  of 
Title  36  of  the  “Code  of  Federal  Regu¬ 
lations.”  The  effect  of  this  addition  is 
to  designate  a  route  for  snowmobiling  in 
Crater  Lake  National  Park. 

Interested  parties  were  given  30  days 
within  which  to  submit  written  com¬ 
ments,  suggestions,  or  objections  with 
respect  to  the  proposed  addition.  Nu¬ 
merous  comments  were  received,  express¬ 
ing  approval  of  the  proposed  route,  sug¬ 
gesting  additional  routes,  or  stating 
opposition  to  any  snowmobile  use  in  na¬ 
tional  parks.  All  comments  were  care¬ 
fully  considered  and  it  was  determined 
that  the  proposed  addition  be  adopted, 
without  change,  as  set  forth  below.  This 
addition  shall  take  effect  on  or  before 
September  8,  1976  (5  U.S.C.  553;  16 
U.S.C.3;  16U.S.C.  122). 

Paragraph  (c)  of  §  7.2  is  added  as 
follows : 

§  7.2  Crater  Lake  IVational  Park. 

•  *  _  *  •  • 

(c)  Snowmobiles.  Snowmobile  use  is 
permitted  in  Crater  Lake  National  Park 
on  the  North  Entrance  Road  from  its 
intersection  with  the  Rim  Drive  to  the 
park  boundary,  and  on  intermittent 
routes  detouring  from  the  North  En¬ 
trance  Road  as  designated  by  the  Super¬ 
intendent  and  marked  with  snow  poles 
and  signs.  Except  for  such  designated 
detours  marked  with  snow  poles  and 
signs,  only  that  portion  of  the  North  En¬ 
trance  Road  intended  for  wheeled  vehi¬ 
cle  use  may  be  used  by  snowmobiles. 
Such  roadway  is  available  for  snow¬ 
mobile  use  only  when  the  designated 
roadway  is  closed  to  all  wheeled  vehicles 
used  by  the  public. 

Frank  J.  Betts, 
Superintendent, 
Crater  Lake  National  Park. 

[FR  Doc.76-23017  Piled  8-6-76;8:45  am] 


PART  7— SPECIAL  REGULATIONS,  AREAS 
OF  THE  NATIONAL  PARK  SERVICE 

Mount  Rainier  National  Park,  Washington; 

Snowmobile  Routes 

A  proposal  was  published  at  page  8496 
of  the  Federal  Register  of  February  27, 
1976,  to  add  paragraph  (c)  to  §  7.5 
of  the  “Code  of  Federal  Regulations.” 
The  effect  of  this  addition  is  to  designate 
snowmobile  routes  in  Moimt  Rainier  Na¬ 
tional  Park. 

Interested  parties  were  given  30  days 
within  which  to  submit  written  com¬ 
ments,  suggestions,  or  objections  with 
respect  to  the  proposed  addition.  Several 
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comments  were  received  with  the  major¬ 
ity  favoring  the  proposed  addition.  All 
comments  were  carefully  considered  and 
it  was  determined  Uiat  the  pn^xKed  ad¬ 
dition  be  adopted,  without  change,  as 
set  forth  below.  This  addition  shall  take 
effect  on  or  before  September  8.  1976. 
(5  U.S.C.  553:  16  U.S.C.  3;  16  U.S.C.  92) 

Paragraph  tc)  of  §  7.5  is  added  as 
follows: 

§  7.5  Mount  Rainier  National  Park. 

«  •  •  •  • 

<c>  Snowmobile  use — (1)  Available 
roadway:  On  routes  designated  for  snow¬ 
mobile  use,  only  that  portion  of  the  road¬ 
way  intended  for  wheeled  vehicle  use 
may  be  used  by  snowmobiles.  Such  road¬ 
way  is  available  for  snowmobile  use  only 
when  the  designated  roadway  is  closed 
to  all  other  pmblic  motor  vehicle  use. 

(2)  Designated  routes',  (i)  That  por¬ 
tion  of  the  West  Side  Road  south  of 
Round  Pass. 

(ii)  The  Mather  Memorial  Parkway 
(State  Route  410)  from  its  intersection 
with  the  White  River  Road  north  to  the 
park  boundary. 

(iii)  The  White  River  Road  from  its  in¬ 
tersection  with  the  Mather  Memorial 
Parkway  to  the  White  River  Camp¬ 
ground. 

(iv)  The  Cougar  Rock  Campground 
road  system. 

(V)  The  Stevens  Canyon  Road  from 
Stevens  Canyon  Entrance  to  the  Stevens 
Canj'on  Road  tunnel  at  Box  Canyon. 

Daniel  J.  Tobin,  Jr., 

-  Superintendent, 

Mount  Rainer  National  Park. 

IFR  Doc.76-23018  Piled  8-6-76:8:45  am] 

Title  40 — Protection  of  Environment 

CHAPTER  I — ENVIRONMENTAL 
PROTECTION  AGENCY 

[PRL  597-1] 

PART  60— STANDARDS  OF  PERFORM¬ 
ANCE  FOR  NEW  STATIONARY  SOURCES 

Delegation  of  Authority  to  State  of  Cali¬ 
fornia  on  Behalf  of  Madera  County  Air 

Pollution  Control  District 

Pursuant  to  the  delegation  of  authority 
for  the  standards  of  performance  for  new 
stationary  sources  (NSPS)  to  the  State 
of  California  on  behalf  of  the  Madera 
County  Air  Pollution  Control  District, 
dated  May  12, 1976,  EPA  is  today  amend¬ 
ing  40  CPR  60.4  Address,  to  reflect  this 
delegation.  A  Notice  announcing  this  del¬ 
egation  is  published  in  the  Notices  Sec¬ 
tion  of  this  issue  of  the  Federal  Register, 
Environmental  Protection  Agency,  FTIL 
596-8.  The  amended  S  60.4  is  set  forth  be¬ 
low.  It  adds  the  address  of  the  Madera 
County  Air  Pollution  Control  District,  to 
which  must  be  addressed  all  resorts,  re¬ 
quests.  iqiidications.  submittals,  and 
cmnmunieations  pursuant  to  this  part  by 
sources  subject  to  the  NSPS  located 
within  this  Air  Pollution  Control  District. 

The  Administrator  flnds  good  cause  for 
foregoing  prior  public  notice  and  for 
iwftiring  this  rulemaking  effective  Immed¬ 
iately  In  that  it  is  an  administrative 


change  and  not  one  of  substantive  con¬ 
tent.  No  additional  substantive  burdens 
are  imposed  on  the  parties  affected.  The 
delegation  which  is  reflected  by  this  ad¬ 
ministrative  amendment  was  effective  on 
May  12,  1976,  and  it  serves  no  purpose  to 
delay  the  technical  change  of  this  addi¬ 
tion  of  the  Air  Pollution  Control  District 
address  to  the  Code  of  Federal 
Regulations. 

This  rulemaking  is  effective  immedi¬ 
ately.  and  is  issued  under  the  authority 
of  Section  111  of  the  Clean  Air  Act,  as 
amended  t42  U.S.C.  1857c-6]. 

Dated:  July  27,  1976. 

Paul  DeFalco, 
Regional  Administrator, 
Region  IX,  EPA. 

Part  60  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows; 

1.  In  §  60.4  paragraph  (b)  is  amended 
by  revising  subparagraph  F  to  read  as 
follows; 

§  60.4  Address. 

•  •  «  •  O 

<b)  *  *  • 

F — CALIFORNIA 

Bay  Area  Air  Pollution  Control  District.  939 
Ellis  St.,  San  Francisco,  CA  94109 
Del  Norte  County  Air  Pollution  Control  Dis¬ 
trict,  Courthouse.  Crescent  City,  CA  95531 
Fresno  County  Air  Pollution  Control  District, 
515  S.  Cedar  Avenue,  Fresno,  CA  93702 
Humboldt  County  Air  Pollution  Control  Dis¬ 
trict,  5600  8.  Broadway,  Eureka,  CA  95601 
Kern  County  Air  Pollution  Control  District, 
1700  Flower  St.  (P.O.  Box  997),  Bakers¬ 
field,  CA  93302 

Madera  County  Air  Pollution  Control  Dis¬ 
trict,  135  W.  Yosemite  Avenue,  Madera,  CA 
93637 

Mendocino  County  Air  Pollution  Control  Dis¬ 
trict,  County  Courthouse,  Ukiah,  CA  95482 
Monterey  Bay  Unified  Air  Pollution  Control 
OUtrict,  420  Church  St.  (P.O.  Box  487), 
Salinas.  CA  93901 

Northern  Sonoma  County  Air  Pollution  Con¬ 
trol  District,  3313  Chanate  Rd.,  Santa  Rosa, 
CA  95404 

Sacramento  County  Air  Pollution  Control 
District,  2221  Stockton  Blvd.,  Sacramento, 
CA  95827 

San  Joaquin  County  Air  Pollution  Control 
District,  1601  E.  Hazelton  St.  (P.O.  Box 
2009),  Stockton,  CA  95201 
Trinity  County  Air  Pollution  Control  Dis¬ 
trict.  Box  AJ,  Weaverville,  CA  96093 
Ventura  County  Air  Pollution  Control  Dis¬ 
trict,  625  E.  Santa  Clara  St.,  Ventura,  CA 
93001 

•  •  •  •  • 

(PR  Doc.76-23146  FUed  8-6-76:8:45  am] 


[FRL  697-2] 

PART  61— NATIONAL  EMISSION  STAND¬ 
ARDS  FOR  HAZARDOUS  AIR  POLLUT¬ 
ANTS 

Delegation  of  Authority  to  State  of  Cali¬ 
fornia  on  Behalf  of  Madera  County  Air 
Pollution  Control  District 

Pursuant  to  the  delegation  of  author¬ 
ity  for  national  emission  standards  for 
hazardous  air  pollutants  (NESHAPS)  to 
the  State  of  California  on  behalf  of  the 
Madera  County  Air  Pollution  Control 
District,  dated  May  12, 1976,  EPA  is  today 


amending  40  OFTt  61.04,  Address,  to  re¬ 
flect  this  delegation.  A  Notice  announc¬ 
ing  this  delegation  is  published  today  in 
the  notices  section  of  this  issue  of  the 
Federal  Register,  Environmental  Pro¬ 
tection  Agency,  FRL  596-8.  The  amended 
§  61.04  is  set  forth  b^ow.  It  adds  the  ad¬ 
dress  of  the  Madera  County  to  which 
must  be  addressed  all  reports,  requests, 
applications,  submittals,  and  communi¬ 
cations  pursuant  to  this  part  by  sources 
subject  to  the  NESHAPS  locat^  within 
Air  Pollution  Control  District. 

The  Administrator  finds  good  cause 
for  foregoing  prior  public  notice  and  for 
making  this  rulemaJcing  effective  imme¬ 
diately  in  that  it  is  an  administrative 
change  and  not  one  of  substantive  con¬ 
tent.  No  additional  substantive  burdens 
are  imposed  on  the  parties  affected.  The 
delegation  which  is  reflected  by  this  ad¬ 
ministrative  amendment  was  effective  on 
May  12,  1976,  and  it  serves  no  purpose  to 
delay  the  technical  change  of  this  addi¬ 
tion  of  the  Air  Pollution  Control  District 
address  to  the  Code  of  Federal  Regula¬ 
tions. 

This  rule  making  is  effective  immedi¬ 
ately,  and  is  issued  under  the  authority 
of  Section  112  of  the  Clean  Air  Act,  as 
amended  [42  U.S.C.  1857c-7]. 

Dated:  July  27, 1976. 

Paul  DeFalco, 
Regional  Administrator , 
Region  IX,  EPA. 

Part  61  of  Chapter  I,  Title  40  of  the 
Cede  of  Federal  Etegulations  is  amended 
as  follows; 

1.  In  I  61.04  paragraph  (b)  is  amended 
by  revising  subparagraph  F  to  read  as 
follows: 

§  61.04  AddrcKR. 

•  •  •  •  • 

(b)  •  •  * 

F - CALIFORNIA 

Bay  Area  Pollution  Control  District,  939 
EUis  St.,  San  Francisco.  CA  94109 
Del  Norte  County  Air  Pollution  Control  Dis¬ 
trict,  Courthouse,  Crescent  City,  CA  96531 
Fresno  County  Air  Pollution  Control  District, 
515  S.  Cedar  Avenue,  Fresno,  CA  93702 
Humboldt  County  Air  Pollution  Contnfi  Dis¬ 
trict,  5600  S.  Broadway,  Eureka,  CA  95501 
Kem  County  Air  Pollution  Control  District, 
1700  Flower  St.  (P.O.  Box  997) ,  Bakersfield, 
CA  93302 

Madera  County  Air  Pollution  Control  Dis-. 
trict,  135  W.  Yosemite  Avenue,  Madera. 
CA  93637 

Jdendocino  County  Air  Pollution  Ckmtrol  Dis¬ 
trict,  County  Courthouse,  Ukiah,  CA  95482 
Monterey  Bay  Unified  Air  Pollution  Control 
District,  420  Church  St.  (P.O.  Box  487), 
Salinas.  CA  93901 

Northern  Sonoma  County  Air  PoUutlon  Con¬ 
trol  District,  3313  Chanate  Rd.,  Santa  Rosa, 
CA  95404 

Sacramento  County  Air  Pollution  Control 
District,  2221  Stockton  Blvd.,  Sacramento, 
CA  96827 

San  Joaquin  Coimty  Air  Pollution  Control 
District,  1601  E.  Haaelton  St.  (P.O.  Box 
2009) ,  Stockton,  CA  95201 
Trinity  County  Air  Pollution  Control  Dis¬ 
trict,  Box  AJ,  Weaverville,  CA  96093 
Ventura  County  Air  Pollution  Control  Dis¬ 
trict,  625  E.  Santa  Cfiara  St.,  Ventura,  CA 
93001 

•  •  •  •  • 

(FR  Doc.76-23147  FUed  8-6-76;8:45  am] 
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[FRL  597-8;  PP3F1391/R1091 

PART  180— TOLERANCES  AND  EXEMP¬ 
TIONS  FROM  TOLERANCES  FOR  PESTI¬ 
CIDE  CHEMICALS  IN  OR  ON  RAW  AGRI¬ 
CULTURAL  COMMODITIES 

S-[2-(Ethylsulfinyl)Ethyl]0, 0-Dimethyl 
Phosphorothloate 

On  July  20,  1973,  notice  was  given  38 
PR  19541  that  Chemagro  Agricultural 
Division  of  Mobay  Chemical  Corp.  (for¬ 
merly  Division  of  Baychem  Corp.),  PO 
Box  4913,  Kansas  CTity  MO  64120,  had 
filed  a  petition  (PP  3P1391)  with  the  En¬ 
vironmental  Protection  Agency  (EPA). 
This  petition  proposed  that  40  CFR 
180.330  be  amended  by  establishing  a 
tolerance  for  combined  residues  of  the 
insecticide  S-[2-(ethylsulflnyl)-ethyl] 
0,0-dimethyl  phosphorothloate  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  the  raw  agricultural  commodities 
tomatoes  at  1  part  per  million  (ppm), 
onions  (bulb)  at  0.05  ppm  and  filberts  at 
0.01  ppm. 

Chemagro  subsequently  amended  the 
petition  by  increasing  the  proposed  tol¬ 
erance  level  on  filberts  to  0.05  ppm,  re¬ 
vising  the  commodity  “onions  (bulb)  ”  to 
read  “onions  (dry  bulb)”  and  by  with¬ 
drawing  the  proposed  tolerance  for  resi¬ 
dues  on  tomatoes. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been  evalu¬ 
ated.  The  pesticide  is  considered  useful 
for  the  purpose  for  which  the  tolerances 
are  sought.  There  is  no  reasonable  ex¬ 
pectation  of  residues  in  eggs,  meat,  milk 
or  poultry  from  the  proposed  uses  and 
40  CFR  180.6(a)(3)  applies.  It  is  con¬ 
cluded  therefore  that  40  CFR  180.330 
should  be  amended  as  proposed.  The  tol¬ 
erances  established  by  such  amendment 
will  protect  the  public  health. 

Any  person  adversely  affected  by  this 
regulation  may,  on  or  before  September  8, 
1976,  file  written  objections  with  the 
Hearing  derk.  Environmental  Protection 
Agency,  Rm.  1019,  East  Tower,  401  M  St., 
SW.,  WashingtMi,  D.C.  20460.  Such  ob¬ 
jections  should  be  submitted  in  qulntu- 
pllcate  and  specify  the  provisions  of  the 
regulation  deemed  to  be  objectionable 
and  the  grounds  for  the  objections.  If  a 
hearing  is  requested,  the  objections  must 
state  the  Issues  for  the  hearing.  A  hear¬ 
ing  will  be  granted  If  the  objections  are 
supported  by  grounds  legally  sufBcient  to 
Justify  the  relief  sought.  _ 

Effective  on  August  9,  1976,  40  CFR 
180.330  is  amended  as  set  forth  below. 

Dated:  Augvist  4, 1976. 

Edwin  L.  Johnson, 

Deputy  Assistant  Administrator 
for  Pesticide  Programs. 

(Sec.  408(d)  (2)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U8.0.  346a(d)(2))) 

Section  180.330  Is  amended  by  alpha¬ 
betically  inserting  the  following  com¬ 
modities  and  corresponding  tolerance 


levels  in  the  list  of  raw  agricultural  com¬ 
modities  of  the  regulatkm. 

§  180.330  S-[2-(elhyl8ulfinyl)elhyI  0,0- 
dimethyl  phoep^orothioale;  toler¬ 
ances  for  residues. 

•  •  •  •  * 

.05  part  per  million  in  or  on  filberts 
•  •  *  *  • 

.05  part  per  million  in  or  on  onions, 
dry  bulb 

•  •  •  *  * 

(FR  Doc.76-23153  Filed  8-6-76;8:45  am) 


(FRIi  696-6) 

PART  402— COOLING  WATER  INTAKE 
STRUCTURES 

Availability 

On  April  26, 1976  the  Agency  published 
a  notice  of  final  rulemaking  for  Cooling 
Water  Intake  Structures  (Vol.  41,  No. 
81).  Due  to  difiBculties  encountered  in 
printing  and  production  the  development 
document  entitled  “Development  Docu¬ 
ment  for  Best  Technology  Available  for 
the  Location,  Design,  Construction  and 
Capacity  of  Cooling  Water  Intake  Struc¬ 
tures  for  Minimizing  Adverse  Environ¬ 
mental  Impact”  has  been  delayed.  How¬ 
ever,  this  document  is  now  available  to 
the  public.  This  document  contains  in¬ 
formation  on  the  analysis  imdertaken  in 
support  of  the  regulation  set  forth  to 
implement  section  316(b)  of  the  Federal 
Water  Pollution  Control  Act. 

Copies  of  the  dociunent  are  available 
from  the  Government  Printing  Office  at 
a  cost  of  $3.40  and  from  the  National 
Technical  Information  Service  at  a  cost 
of  $9.00  for  paper  copy  and  $2.25  for  mi¬ 
crofiche.  Requests  for  documents  should 
be  directed  to  the: 

Government  Printing  Office, 

Superintendent  of  Documents, 

North  Ci^ltol  Street. 

Washington,  D.C.  20402, 

OPO  Stock  #  15501-01044,  or 

U.S.  Dept,  of  Commerce, 

National  Technical  Information  Service, 
Springfield,  VA  22161, 

NTIS  Accession  #PB253573 

A  copy  of  the  final  document  Is  also 
available  for  inspection  and  copying  at 
the  EPA  Public  Information  Reference 
Unit  (EPA  Library) ,  Room  2922,  Water¬ 
side  MaU,  401  M  St.,  S.W.,  Washington. 
D.C.  20460  and  at  the  EPA  Regional 
Libraries. 

The  EPA  information  regulation,  40 
CFR  Part  2,  provides  that  a  reasonable 
fee  may  be  charged  for  copying. 

Dated:  July  13, 1976. 

Andrkw  W.  Breidxnbach, 
Assistant  Administrator 
for  Water  and  Hazardous  Materials. 
(FR  Doc.76-23144  Filed  8-6-76;8:45  am] 


33265 

Title  41 — Public  Contracts  and  Property 
Management 

CHAPTER  I— FEDERAL  PROCUREMENT 
REGULATIONS 

PART  1-7— CONTRACT  CLAUSES 
PART  1-12— 4ABOR 

PART  1-16— PROCUREMENT  FORMS 
Temporary  Regulation  39 

To:  Heads  of  Federal  agencies 
Subject:  Listing  of  employment  openings 

1.  Purpose.  This  FPR  Temporary  Reg¬ 
ulation  implements  the  provisions  of  the 
Vietnam  Era  Veteran’s  Readjustment 
Assistance  Act  of  1974  and  the  revised 
regulations  of  the  Secretary  of  Labor 
regarding  the  employment  and  advance¬ 
ment  of  qualified  disabled  veterans  and 
veterans  of  the  Vietnam  era. 

2.  Effective  date.  This  regulation  is 
effective  July  26, 1976. 

3.  Expiration  date.  This  regulation  will 
continue  in  effect  imtil  canceled. 

4.  Background.  Executive  Order  11598, 
dated  June  16,  1971,  dealt  with  the  prob¬ 
lem  of  assisting  veterans  of  the  Armed 
Forces  to  obtain  employment.  The  order 
required  Federal  contractors  and  sub¬ 
contractors  to  list  job  openings  with  the 
appropriate  offices  of  the  Federal/State 
employment  service  system.  This  require¬ 
ment  was  implemented  by  regulations  is- 
sued  by  the  Secretary  of  Labor  (41  CT’R 
50-250;  36  F.R.  18398,  September  14, 

1971)  and  by  the  Federal  Procurement 
Regulations  Amendment  102  (37  F.R. 
2769,  February  5,  1972).  Subsequently, 
the  requirements  in  Executive  Order 
11598  were  incorporated  into  Public  Law 
92-540,  October  24.  1972  (38  U.S.C.  2012) . 
Implementation  of  this  Act  by  the  Secre¬ 
tary  of  Labor  was  authorized  by  Execu¬ 
tive  Order  11701,  January  24,  1973.  The 
Secretary’s  regulations  were  published  in 
41  CFR  50-250  (38  F.R.  2968,  January  31, 
1973)  .  Public  Law  93-508,  December  3, 
1974,  amended  the  original  Vietnam  Era 
Veteran’s  Readjustment  Assistance  Act 
of  1972  (Public  Law  9-2540,  October  24, 

1972) ,  and  the  Secretary  of  Labor  is¬ 
sued  revised  regulations  (41  CFR  60-250) 
to  Implement  the  Act  on  June  18,  1976 
(41  FH.  26386,  June  25, 1976).  The  prin¬ 
cipal  changes  effected  by  the  Act  are  as 
follows:  Agencies  are  required  to  “take 
affirmative  action  to  employ  and  advance 
in  employment  disabled  veterans  and 
veterans  of  the  Vietnam  era,”  and  the 
applicability  of  the  Act  has  been  limited 
to  contracts  of  $10,000  or  more.  The  Sec¬ 
retary’s  revised  regulation  modifies  the 
contract  clause  to  reflect  those  changes. 

5.  Agency  action.  Pending  the  issuance 
of  a  permanent  amendment  of  the  Fed¬ 
eral  Procurement  Regulations,  Subpart 
1-12.11,  Listing  of  Employment  Open¬ 
ings,  agencies  shall  include  the  following 
affirmative  action  clause  (physically  or 
by  reference)  in  all  contracts  or  purchase 
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orders  of  $10,000  or  more  as  required  by 
the  regulations  of  the  Secretary  of  Labor. 

Disasled  Veterans  and  Veterans  or  the 
Vietnam  Era 

(a)  The  ctmtractor  will  not  discrimi¬ 
nate  against  any  employee  or  applicant 
for  employment  because  he  or  she  is  a 
disabled  veteran  or  veteran  of  the  Viet¬ 
nam  era  in  regard  to  any  position  for 
which  the  employee  or  applicant  for  em¬ 
ployment  is  qualified.  The  contractor 
agrees  to  take  affirmative  action  to  em¬ 
ploy,  advance  in  emplosrment,  and  other¬ 
wise  treat  qualified  disabled  veterans  and 
veterans  of  the  Vietnam  era  without  dis¬ 
crimination  based  upcm  th^r  disability 
or  veterans  status  in  all  employment 
practices  such  as  the  following:  employ¬ 
ment  upgrading,  demotion  or  transfer, 
recruitment,  advertising,  layoff  or  termi¬ 
nation,  rat^  of  pay  or  other  forms  of 
compensation,  and  selection  for  train¬ 
ing.  including  apprenticeship. 

(b)  The  contractor  agrees  that  all 
suitable  employment  openings  of  the 
contractor  which  exist  at  the  time  of  the 
execution  of  this  contract  and  those 
which  occur  during  the  performance  of 
this  contract,  including  those  not  gener¬ 
ated  by  this  contract  and  including  those 
occurring  at  an  establishment  of  the  con¬ 
tractor  other  than  the  one  wherein  the 
contract  is  being  performed  but  exclud¬ 
ing  those  of  independently  operated  cor¬ 
porate  affiliates,  shall  be  list^  at  an  ap¬ 
propriate  local  office  of  the  State  em- 
idoyment  service  system  wherein  the 
opening  occurs.  The  contractor  further 
agrees  to  provide  such  reports  to  such  lo¬ 
cal  office  regarding  emplojrment  open¬ 
ings  and  hires  as  may  be  required. 

State  and  local  government  agencies 
bedding  Federal  contracts  of  $10,000  or 
more  shall  also  list  all  their  suitable 
openings  with  the  appropriate  office  of 
the  State  employment  service,  but  are  not 
required  to  provide  those  reports  set 
forth  in  paragraphs  (d)  and  (e) . 

(c)  Lining  of  employment  openings 
with  the  emplojrment  service  system  pur¬ 
suant  to  this  claiise  shah  be  made  at  least 
concurrently  with  the  use  of  any  ottier 
recruitment  source  or  effcHi:  and  shall 
involve  the  normal  obligations  which  at¬ 
tach  to  the  placing  of  a  Ixma  fide  job  or¬ 
der,  including  the  acceptance  of  referrals 
of  veterans  and  nonveterans.  The  listing 
of  employment  openings  does  not  require 
the  hiring  of  any  particular  Job  applicant 
or  fnxn  any  particular  group  of  job  ap- 
idicants,  and  nothing  herein  is  intended 
to  relieve  the  contactor  from  any  re¬ 
quirements  in  Executive  orders  or  regu¬ 
lations  regarding  nondiscrimination  in 
emploiment. 

<d)  The  reports  required  by  paragraph 
(b)  of  this  clause  shall  include,  but  not 
be  limited  to,  periodic  reports  which 
Khali  be  filed  at  least  quarterly  with  the 
appropriate  local  office  or,  where  the  con¬ 
tractor  has  more  than  one  hiring  loca¬ 
tion  in  a  State,  with  the  central  office  of 
that  State  employment  service.  Such  re¬ 
ports  shall  Indicate  for  each  hiring  loca¬ 
tion  (1)  the  number  of  individuals  hired 
during  the  reporting  period,  (2)  the 


number  of  nondisabled  veterans  of  the 
Vietnam  era  htrwri,  (3)  the  number  of 
disabled  veterans  of  the  Vietnam  era 
hired,  and  (4)  the  total  number  of  dis¬ 
abled  veterans  hired.  The  reports  should 
include  covered  veterans  hired  for  on- 
the-job  training  under  38  U.S.C.  1787. 
The  contractor  shall  submit  a  report 
within  30  days  after  the  end  of  each  re¬ 
porting  period  wherein  any  performance 
is  made  on  this  contract  identifying  data 
for  each  hiring  location.  The  contractor 
shall  maintain  at  each  hiring  location 
copies  of  the  reports  submitted  until  the 
expiration  of  one  year  after  final  pay¬ 
ment  under  the  contract,  during  which 
time  these  reports  and  related  documen¬ 
tation  shall  be  made  available,'  upon  re¬ 
quest,  for  examination  by  any  authorized 
representatives  of  the  contracting  officer 
or  of  the  Secretary  of  Labor.  IDocumenta- 
tion  would  include  personnel  records  re¬ 
specting  job  openings,  recruitment,  and 
placement. 

(e)  Whenever  the  contractor  becomes 
contractually  boimd  to  the  listing  provi¬ 
sions  of  this  clause,  it  shall  advise  the 
employment  service  system  in  each 
State  where  it  has  establishments  of  the 
name  and  location  of  each  hiring  loca¬ 
tion  in  the  State.  As  long  as  the  contrac¬ 
tor  is  contractually  bound  to  these  provi¬ 
sions  and  has  so  advised  the  State  system, 
there  is  no  need  to  advise  the  State  sys¬ 
tem  of  subsequent  contracts.  The  con¬ 
tractor  may  advise  the  State  system 
when  it  is  no  longer  bound  by  this  con¬ 
tract  clause. 

(f)  This  clause  does  not  apply  to  the 
listing  of  employment  openings  which 
occur  and  are  filled  outside  the  50  States, 
the  District  of  Colximbia,  Puerto  Rico, 
Guam,  and  the  Virgin  Islands. 

(g)  The  provisions  of  paragraphs  (b) . 
(c) ,  (d) ,  and  (e)  of  this  clause  do  not  ap¬ 
ply  to  openings  which  the  contractor  pro¬ 
poses  to  fill  from  within  his  own  orga¬ 
nization  or  to  fill  piuauant  to  a  custo¬ 
mary  and  traditional  emidoyer-\mion 
hiring  arrangement.  This  exclusion  does 
not  apply  to  a  particular  opening  once 
an  employer  decides  to  consider  appli¬ 
cants  outside  of  his  own  organization  or 
onployer-union  arrangement  for  that 
opening. 

(h)  As  used  in  this  clause:  (1)  “All 
suitable  employment  openings”  includes, 
but  is  not  limited  to,  openings  which  oc¬ 
cur  in  the  following  job  cat^ories:  pro¬ 
duction  and  non-production;  plant  and 
office;  laborers  and  mechanics;  super¬ 
visory  and  nonsupervisory;  technical; 
and  executive,  adiffinistrative,  and  pro¬ 
fessional  openings  that  are  compensated 
cm  -A  salary  basis  of  less  than  $25,000  per 
year.  This  term  includes  full-time  em¬ 
ployment,  temporary  onployment  of 
more  than  3  days’  duration,  and  part- 
time  emplosrment.  It  does  not  Include 
openings  which  the  contractor  proposes 
to  fill  from  within  his  own  organization 
or  to  fill  pursuant  to  a  customary  and 
traditional  employer-union  hiring  ar¬ 
rangement  nor  openings  in  an  educa- 
ticmal  Institution  which  are  restricted  to 
students  of  that  Institution.  Under  the 
most  compelling  circumstances  an  em¬ 


ployment  opening  may  not  be  siiitable 
for  listing,  including  such  situations 
where  the  needs  of  the  Government  can¬ 
not  reascmably  be  otherwise  supplied, 
where  listing  would  be  contrary  to  na¬ 
tional  security,  or  where  the  requirement 
of  listing  would  otherwise  not  be  for  the 
best  interest  of  the  Government. 

(2)  “Appropriate  office  of  the  State 
emploinnent  service  system”  means  the 
local  office  of  the  Federal/State  national 
system  of  public  employment  offices  with 
assigned  responsibility  for  serving  the 
area  where  the  employment  opening  is  to 
be  filled,  including  the  District  of  Co¬ 
lumbia,  Guam,  Puerto  Rico,  and  the  Vir¬ 
gin  Islands. 

(3)  “Openings  which  the  contractor 
proposes  to  fill  from  within  his  own  orga¬ 
nization”  means  employment  openings 
for  which  no  consideration  will  be  given 
to  persons  outside  the  contractor’s  or¬ 
ganization  (including  any  affiliates,  sub¬ 
sidiaries,  and  the  parent  companies)  and 
includes  any  openings  which  the  con¬ 
tractor  proposes  to  fill  from  regularly  es¬ 
tablished  “recall”  lists. 

(4)  “Openings  which  the  contractor 
proposes  to  fill  pursuant  to  a  customary 
and  traditional  employer-union  hiring 
arrangement”  means  emplosunent  open¬ 
ings  which  the  contractor  proposes  to  fill 
from  union  halls,  which  is  part  of  the 
customary  and  traditional  hiring  rela¬ 
tionship  which  exists  between  the  con¬ 
tractor  and  representatives  of  his  em¬ 
ployees.  , 

(i)  The  contractor  agrees  to  comply 
with  the  niles,  regulations,  and  relevant 
orders  of  the  Secretary  of  Labor  issued 
pursimnt  to  the  Act. 

(j)  In  the  event  of  the  contractor’s 
noncompliance  with  the  requiremtents  of 
this  clause,  actions  for  noncompliance 
may  be  taken  in  accordance  with  the 
rules,  regulations,  and  relevant  orders  of 
the  Secretary  of  Labor  issued  pursuant  to 
the  Act. 

(k)  The  contractor  agrees  to  post  in 
conspicuous  places  available  to  employ¬ 
ees  and  applicants  for  employment  no¬ 
tices  in  a  form  to  be  prescribed  by  the 
Director,  provided  by  or  through  the 
contracting  officer.  Such  notice  shall 
state  the  contractor’s  obligation  imder 
the  law  to  take  affirmative  action  to  em¬ 
ploy  and  advance  in  employment  quali¬ 
fied  disabled  veterans  and  veterans  of 
the  Vietnam  era  for  employment,  and  the 
rights  of  applicants  and  employees. 

(l)  The  contractor  will  notify  each 
labor  union  or  representative  of  workers 
with  which  it  has  a  collective  bargaining 
agreement  or  other  contract  understand¬ 
ing  that  the  ccmtractor  is  bound  by  terms 
of  the  Vietnam  Era  Veteran’s  Readjust¬ 
ment  Assistance  Act  and  is  committed 
to  take  affirmative  action  to  employ  and 
advance  in  emplosment  qualified  dis¬ 
abled  veterans  and  veterans  of  the  Viet¬ 
nam  era. 

(m)  The  contractor  will  include  the 
provisions  of  this  clause  in  every  sub¬ 
contract  or  purchase  order  of  $10,000  or 
more  unless  exempted  by  rules,  regula¬ 
tions,  or  orders  of  the  Secretary  issued 
pursuant  to  the  Act,  so  that  such  pro- 
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visions  will  be  binding  upon  each  sub- 
contractor  or  vendor.  The  contractor  wOl 
take  such  action  with  respect  to  any  sub¬ 
contract  or  purchase  oMer  as  the  Di¬ 
rector  of  the  Office  of  Federal  Contract 
Compliance  Programs  may  direct  to  en¬ 
force  such  provisions,  Including  action 
for  noncompliance. 

6.  Effect  on  other  issuances.  The  text  of 
Subpart  1-12.11,  Listing  of  Employment 
Openings,  Is  canceled  and  the  subpart  Is 
reserved.  References  In  the  following 
sections  of  the  PPR  to  the  clause  form¬ 
erly  presented  In  §  1-12.1102-2  shall  be 
considered  references  to  the  clause  In 
paragraph  5  of  this  temporary  regula¬ 
tion: 

a.  Section  1-7.103-16; 

b.  Section  1-7.602-34; 

c.  Section  1-16.101  (c) ; 

d.  Section  l-16.401(h) ; 

e.  Section  1-16.601  (b)  rand 

f.  Section  1-16.701  (b). 

Jack  Eckerd, 

Administrator  of  General  Services. 

July  30, 1976. 

[FR  Doc.76-23019  Filed  8-e-76;8:45  am] 

Title  43 — Public  Lands:  Interior 

CHAPTER  II — BUREAU  OF  LAND  MAN¬ 
AGEMENT;  APPENDIX— PUBLIC  LAND 

ORDERS 

[Public  Land  Order  5595;  1-9110) 

IDAHO 

Withdrawal  for  Seed  Orchard 

By  virtue  of  the  authority  vested  in  the 
President  and  pursuant  to  Executive  Or¬ 
der  No.  10355  of  May  26,  1952  (17  P.R. 
4831),  It  Is  ordered  as  follows: 

Subject  to  valid  existing  rights,  the 
following  described  national  forest  land 
Is  hereby  withdrawn  from  appropriation 
under  the  mining  laws.  30  U.S.C.,  Ch.  2, 
but  not  from  leasing  imder  the  mineral 
leasing  laws  in  aid  of  programs  of  the 
Department  of  Agrlc(iltiu*e: 

PAYmx  National  Forest 

BOISE  MERIDIAN 
LOST  LAKE  SEED  ORCHARD 

T.  19  N..  R.  1  W., 

Sec.  17.  NW14SW^^SW^^SW14.  S>,aSW>^ 
SWV^SW^; 

■"Sec.  18.  6^^SE^^SEV4SE^^,  NEV4SEV4SE[4 
SE^; 

Sec.  19,  NEV4NEV4NE»4,  NE;4SE',4NE>,4 
NK%; 

Sec.  30.  SW%NE%NV7V4.  8W>^NW>^NEl^ 
NW%,  W%SE%NEV4NW>4.  NW^NW% 
NW%,  SE%NW%NW>4.  N>4SW%NWV4 
NW^.  SE^8W%NW^NWV4.  8%NE>^ 
NWi4NW?4,  NW>4NE%NW%NWi4,  N^ 
NE%SW14NW%.  NV4NWV4SE%NW‘^. 

The  area  described  aggregates  90  acres 
In  Adams  County. 

The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
piAllc  land  laws  governing  the  use  of  the 
national  forest  land  under  lease,  license, 
or  permit,  or  governing  the  disposal  of 
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their  mineral  or  vegetathre  resources 
other  than  und«r  the  mining  laws. 

Jack  O.  Horton, 
Assistant  Secretary  of  the  Interior. 

August  2,  1976. 

[FR  Doc.76-23020  FUed  8-6-76;8:45 


[Public  Land  Order  5596;  NM-25707] 

NEW  MEXICO 

Partial  Revocation  of  Executive  Order  No. 

6276 

By  virtue  of  the  authority  vested  In 
the  President  and  pursuant  to  Executive 
Order  No.  10355  of  May  26, 1952  (17  P.R. 
4831) .  It  is  ordered  as  follows: 

1.  Executive  Order  No.  6276  of  Sep¬ 
tember  8,  1933,  which  withdrew  public 
lands  In  New  Mexico  to  aid  the  State 
in  making  exchange  selections  as  pro¬ 
vided  by  the  Act  of  Jime  15,  1926,  44 
Stat.  746-748,  Is  hereby  revoked  so  far 
as  it  affects  the  following  described 
lands: 

New  Mexico  Principal  Meridian 

T.  23  S.,  R.  14  W.. 

Sec.  3,  lots  3  and  4; 

Sec.  4,  lots  1,  2,  S^^NEl^.  SEV4NW‘/4, 
NE%SWi4. 

The  area  described  aggregates  321.13 
acres  in  Grant  County, 

The  lands  are  located  about  9  miles 
northeast  of  Separ.  The  soils  are  sandy 
clay  loam  that  support  a  mixture  of 
grasses,  principally  black  grama,  drop- 
seed.  three-awns  and  tobosa,  and  lies  at 
an  elevation  slightly  in  excess  of  5,000 
feet. 

2.  At  10  a.m.  on  September  7,  1976, 
the  lands  shall  be  open  to  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals  and  the  require¬ 
ments  of  applicable  law.  All  valid  appli¬ 
cations  received  at  or  prior  to  10  a.m. 
on  September  7, 1976,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be  con¬ 
sidered  in  the  order  of  filing. 

3.  The  lands  have  been  and  continue 
to  be  open  to  applications  and  offers  un¬ 
der  the  mineral  leasing  laws  and  to  loca¬ 
tion  under  the  United  States  mining  laws 
for  metalliferous  minerals.  They  will  be 
open  to  location  for  nonmetalliferous 
minerals  at  10  a.m.  on  September  7, 
1976. 

Inquiries  concerning  the  lands  should 
be  addressed  to  Chief,  Division  of  Tech¬ 
nical  Services,  Bureau  of  Land  Manage¬ 
ment,  P.O.  Box  1449,  Santa  I’e,  New 
Mexico  87501. 


Jack  O.  Horton, 

Assistant  Secretary  of  the  Interior. 
August  2, 1976. 

[FR  Doe.7e-33031  Filed  a-6-76;8:45  ftm] 
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[Public  Land  Order  5697;  NM-13177  and 
NM-146a5] 

NEW  MEXICO 
Addition  to  National  Forest 

By  virtue  of  the  authority  contained 
In  the  Act  of  July  9,  1962,  43  U.S.C.  315 
g-1  (1970),  it  is  ordered  as  follows: 

Subject  to  valid  existing  rights,  the 

following  described  lands,  acquired  In _ 

exchanges  made  pursuant  to  section  8  of 
the  Taylor  Grazing  Act  of  June  28.  1934 
(48  Stat.  1272),  as  amended,  43  U.S.C. 
315g  (1970),  are  hereby  added  to  and 
made  a  part  of  the  Carson;  Santa  Fe. 
and  Gila  National  Forests  and  hereafter 
shall  be  subject  to  all  laws  and  regula¬ 
tions  applicable  to  said  national  forests : 

New  Mexico  Principal  Meridian 

CARSON  NATIONAL  FOREST 

T.  24  N..  R.  4  E.. 

Sec.  8,  lot  1  and  NEV4: 

Sec.  9.  lots  1,  2,  NW^NWi4. 

SANTA  FE  NATIONAL  FOREST 

T.  24  N..  R.  2  E., 

HES  No.  199. 

T.  26  N.,  R.  2  E., 

Sec.  36,  SW%NW^NW^NEI^,  SW>ANWV4 
W%SW%NE%,  SWy4SE%SWy4 
NEV4.  SE%NE%NEi4NW>4.  NEV4SE^ 
NE^NW^,  W>^E%NW^^SE^^.  WV, 
NW»4SE%, 

T.  24  N.,  R.  3  E., 

HES  Noe.  45,  194,  195,  196,  197,  and  198. 

T.  24  N.,  R.  4  E., 

Sec.  8,  lot  2.  S»4NWV4,  N‘/4SW>/4.  SW>4 
sw%: 

Sec.  17.  lot  1. 

GILA  NATIONAL  FOREST 

T.  lOS.,  R.  12  W., 

Sec.  10.6E^SW%; 

Sec.  15,  NW>4NE>4; 

Sec.  29.  NW>4. 

T.  11  S.,R.  12  W.. 

Sec.  5.  NW»4SW%: 

Sec.  6,  lot  50,  N^  of  lot  51,  lot  58  except  10 
acres  described  as  W^NEi4,  E^NWV4. 

The  areas  described  above  aggregate 
1,942.825  acres  more  or  less  In  Rio  Arriba, 
Sandoval  and  Catron  Counties. 

Jack  O.  Horton, 
Assistant  Secretary  of  the  Interior. 

August  2.  1976. 

[FR  Doc.76-23022  Filed  8-6-76;8:45  am) 


SUBCHAPTER  B — LAND  RESOURCE 
MANAGEMENT  (2000) 

PART  265G— ALASKA  NATIVE 
SELECTIONS 

Waiver  of  Regulations  for  Cook  Inlet 
Region,  Inc. 

This  order  extends  until  October  1, 
1976,  for  Cook  Inlet  Region,  me.,  the 
application  filing  date  contained  In  43 
CFR  2653.4(b)  for  selections  pursuant 
to  section  14(h)  (1)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971  (85  Stat.  704) . 


9,  1976 
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Statement  of  consideration.  Cook  In¬ 
let  Region,  Inc.,  a  corporation  formed 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  (ANCSA) ,  has  requested 
a  waiver  of  the  regulations  to  extend  the 
time  for  making  selections  under  section 
14(h)(1)  of  the  ANCSA.  Cook  Inlet 
Region,  Inc.,  makes  such  a  request  in 
order  that  they  may  have  sufficient  time 
to  define  more  precisely  the  areas  which 
they  wish  to  select  imder  this  section. 

The  Department  has  studied  this  re¬ 
quest  and  has  concluded  that  an  exten¬ 
sion  to  October  1,  1976,  to  make  more 
specific  identifications  with  regard  to 
such  selections  is  warranted.  At  the  time 
such  selections  are  filed  or  refiled,  land 
must  be  available  for  selection  under 
section  14(h)(1)  of  the  ANCSA  and  43 
CPR  2653.  The  filing  must  also  be  in 
compliance  with  the  regulations  in  effect 
on  the  date  of  the  filing.  Any  selection 
presently  on  file  not  meeting  the  two 
preceding  conditions  must  be  refiled. 

It  is  therefore  ordered,  sis  authorized 
by  the  teims  of  43  CFR  2650.0-8  and  in 
accordance  with  the  aforementioned 
conditions,  that  the  effective  date  with 
respect  to  the  filing  deadline  in  43  CFR 
2653.4(b)  for  selections  \mder  section 
14(h)(1)  of  the  ANCSA  be  extended  to 
October  1,  1976,  for  Cook  Inlet  Region, 
Inc. 

Signed  at  Washington,  D.C.  on  Au¬ 
gust  2, 1976. 

Thomas  S.  Kleppe, 
Secretary  of  the  Interior. 

(FR  Doc.76-23098  Piled  8-6-76;8:46  am] 


Title  45 — Public  Welfare 

CHAPTER  I— OFFICE  OF  EDUCATION.  DE¬ 
PARTMENT  OF  HEALTH,  EDUCATION, 
AND  WELFARE 

PART  177— FEDERAL,  STATE  AND  PRI¬ 
VATE  PROGRAMS  OF  LOW-INTEREST 
LOANS  TO  VOCATIONAL  STUDENTS 
AND  STUDENTS  IN  INSTITUTIONS  OF 
HIGHER  EDUCATION 

Special  Allowances 

Subparagraph  (3)  of  §  177.4(c),  Spe¬ 
cial  allowances,  which  deals  with  the 
payment  to  lenders  of  the  allowances 
authorized  by  section  2  of  the  “Emergen¬ 
cy  Insured  Student  Loan  Act  of  1969” 
(Pub.  L.  91-95)  is  amended  to  provide 
for  the  payment  of  such  an  allowance  for 
the  period  April  1, 1976,  through  June  30, 
1976,  inclusive. 

In  light  of  the  directives  in  the  Emer¬ 
gency  Insured  Student  Loan  Act  of  1969 
with  respect  to  the  factors  that  the  Sec¬ 
retary  of  Health,  Education,  and  Wel¬ 
fare  is  to  consider  and  the  officials  with 
whom  he  is  to  consult  in  setting  the  rate 
of  the  special  allowance,  and  since  a 
comment  period  would  cause  delay  of  at 
least  30  days,  following  each  quarterly 
3-month  period,  it  has  been  determined 
pursuant  to  5  U.S.C.  553  that  the  solicita¬ 
tion  of  cconment  as  to  the  rate  of  the 
special  allowance  for  any  particular 
quarter  is  both  impracticable  and  con¬ 
trary  to  the  public  interest. 


Effective  date.  Pursuant  to  section  431 
(d)  of  the  General  Education  Provisions 
Act,  as  amended  (20  U.S.C.  1232(d)), 
these  regulations  have  been  transmitted 
to  the  Congress  concurrently  with  the 
publication  in  the  Federal  Register.  That 
section  provides  that  regulations  subject 
thereto  shall  become  effective  on  the 
forty-fifth  day  following  the  date  of  such 
transmission,  subject  to  the  provisions 
therein  ccmcerning  Congressional  action 
and  adjournment. 

Section  177.4(c)  (3)  is  amended  as 
follows; 

§  177.4  Payment  of  interest  benefits,  ad¬ 
ministrative  eost  allowanees  and  spe¬ 
cial  allowance. 

•  •  ♦  «  « 

(c)  Special  allowances.  •  *  * 

(3)  Special  allowances  are  authorized 
to  be  paid  as  follows; 

*  *  •  «  * 

(xxviii)  For  the  period  April  1,  1976, 
through  June  30, 1976,  inclusive,  a  special 
allow'ance  is  authorized  to  be  paid  in  an 
amount  equal  to  the  rate  of  1  Vi  percent 
per  annum  of  the  average  unpaid  balance 
of  disbursed  principal  of  eligible  loans. 
(Sec.  2,  83  Stat.  141) 

(Catalog  of  Federal  Domestic  Assistance  No. 
13.460  Guaranteed  Student  Loan  Program.) 

Dated;  July  2, 1976. 

T.  H.  Bell, 

U.S.  Cornmissioner  of  Education. 

Approved;  August  4, 1976. 

Marjorie  Lynch, 

■  Acting  Secretary  of  Health, 
Education,  and  Welfare. 

[FB  Doc .76-23180  Piled  8-6-76:8:45  ami 


CHAPTER  X— COMMUNITY  SERVICES 
ADMINISTRATION 

[CSA  Instruction  6910-la] 

PART  1069— COMMUNITY  ACTION  PRO¬ 
GRAM  GRANTEE  PERSONNEL  MANAGE¬ 
MENT 

Travel  Regulations  for  CSA  Grantees  and 
Delegate  Agencies 

Title  45  Code  of  Federal  Regulations 
1069.3  (OEO  Instruction  6910-1)  was 
originally  published  on  July  12,  1969  at 
34  FR  11546.  Significant  changes  were 
made  in  §§  1109.3-5  and  6  by  38  FR  7117, 
published  March  16,  1973.  As  a  result  of 
the  decision  and  order  in  Local  2677, 
AFGE  V.  Phillips  353  F.  Supp.  60  (1973), 
significant  questions  were  raised  as  to 
the  validity  of  these  changes  in  45  CFR 
1069.3-5  and  6;  consequently  these  sec¬ 
tions  were  revoked  by  a  notice  in  39  FR 
27439,  published  July  28,  1974. 

As  a  result  of  the  revocation  of 
§1  1069.3-5  and  6,  there  is  no  valid  reg¬ 
ulation  governing  when  grantees  must 
seek  CSA  approval  for  out-of-commimity 
travel  costs,  though  the  provisions  of 
OEO  Instruction  6910-1  as  it  was  in  force 
from  1969  to  1973  are  generally  being  fol¬ 
lowed  and  do  represent  CSA  policy. 
Therefore,  CSA  is  repromulgating  those 
provisions  and  making  some  other  minor 


technical  changes  needed  to  update  45 
CFR  1069.3. 

Public  comment  on  this  regulation  is 
Invited.  Any  comments  received  before 
September  8,  1976  will  be  taken  into  ac¬ 
count  in  deciding  whether  any  further 
revision  of  this  regulation  is  necessary. 
Please  address  any  comments  to  Com¬ 
munity  Services  Administration,  Oflfce  of 
Operations,  1200  19th  Street,  N.W., 
Washington,  D.C.  20506. 

Effective  date;  September  8,  1976. 

Samuel  R.  Martinez, 

Director. 

Title  45  Code  of  Federal  Regulations 
Part  1069  is  revised  to  read  as  follows: 
Sec. 

1069.3- 1  Applicability  of  this  subpart. 

1069.3- 2  Policy. 

1069.3- 3  Accounting  for  travel  funds. 

1069.3- 4  General  travel  regulations. 

1069.3- 5  Restrictions  on  charging  out-of- 

-•  community  travel  costs  to  grant 
funds. 

1069.3- 6  Approval  of  travel  outside  the  con¬ 

tinental  United  States. 

Authority:  Sec.  602,  78  Stat.  530,  42  U.S.C. 
2942. 

§  1069.3—1  Applicability  of  this  subpart. 

This  subpart  applies  to  all  grant  pro¬ 
grams  financially  assisted  under  Titles  II, 
III-B  and  VII  of  the  Community  Services 
Act,  as  amended,  if  the  assistance  is  ad¬ 
ministered  by  the  Community  Services 
Administration. 

§  1069.3-2  Policy. 

(a)  All  grantees  and  delegate  agencies 
are  required  to  follow  the  travel  policies 
set  forth  in  the  Standardized  Govern¬ 
ment  Travel  Regulations  (SGTR) .  How¬ 
ever,  when  a  grantee  or  delegate  agency 
has  existing  travel  policies  that  are  more 
restrictive  than  those  in  the  SGTR,  or 
when  the  grant  contains  more  restrictive 
limitations,  the  more  restrictive  policies 
should  be  followed. 

(b)  The  governing  or  administering 
board  of  each  grantee  or  delegate  agency 
shall  approve  its  written  travel  regula¬ 
tions  and  designate  responsible  officials 
to  assure  that  the  regulations  comply 
with  the  requirements  of  this  subpart 
and  are  adhered  to  by  employees  when 
using  grant  fimds  (including  the  re¬ 
quired  non-Federal  share)  to  pay  for 
their  travel. 

(c)  In  common  with  other  expend¬ 
itures,  payments  for  travel  are  subject 
to  audit  by  independent  licensed  public 
accountants  and  Federal  auditors.  Ex¬ 
penditures  for  travel  which  fail  to  meet 
the  requirements  of  this  subpart  may 
be  questioned  as  proper  charges  against 
grant  funds.  Grantees  are  responsible  for 
providing  the  documentation  needed  to 
prove  that  questioned  travel  expendi¬ 
tures  were  reasonable  and  necessary. 

(d)  In  addition,  grant  funds  may  'not 
be  used  to  reimburse  costs  incurred  for 
travel  which  violates  any  CSA  Instruc¬ 
tion  or  grant  condition.  Particular  at¬ 
tention  is  directed  to  the  limitations  on 
travel  for  the  purpose  of  lobbying  set 
forth  in  OEO  Instruction  6907-01,  and  to 
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the  authorized  uses  for  project  vehicles 
discussed  in  OEO  Instruction  7(K)l-01a, 
Section  8d  (45  CFR  1071.73). 

§  1069.S-3  Accounting  for  travel  funds. 

All  grantee  or  delegate  agency  pay¬ 
ments  for  travel  by  employees,  consult¬ 
ants.  and  members  of  governing  or  ad¬ 
ministering  boards  must  be  authorized  In 
advance  and  must  be  supported  by  prop¬ 
erly  approved  Invoices  covering  both 
travd  and.  if  ac^licable.  per  diem. 

§  1069.3—4  General  travel  regulations. 

(a)  General  travel  regulations  issued 
by  grantees  and  delegate  agencies  should 
contain  the  restrictions  set  forth  as 
follows: 

(1)  Where  a  grantee  or  delegate  agen¬ 
cy  has  a  previously  established  travel 
policy  which  contains  requirements  that 
are  more  restrictive  than  those  of  the 
SOTR.  the  more  restilctive  requirements 
shall  be  followed. 

(2)  Mileage  costs  for  use  of  privately 
owned  automobiles  shall  be  paid  in  ac¬ 
cordance  with  prevailing  rates  in  a  com¬ 
munity.  In  no  event,  however,  may  the 
rates  paid  exceed  15  cents  &  mile. 

(3)  Less  than  first-class  travel  accom¬ 
modations  shall  be  used  in  all  instances 
exceptthe  following: 

(1)  These  accommodations  do  not  exist 
or  are  not  available  within  a  reasonable 
time; 

(il)  Less  than  first-class  would  result 
in  higher  overall  costs  because  of  re¬ 
quired  routing,  time  urgency,  baggage 
differential  or  other  factors; 

(ill)  Physical  condition  of  the  traveler 
or  other  extenuating  circumstances  re¬ 
quire  the  use  of  first-class. 

(4)  The  reason(s)  for  traveling  first- 
class  must  be  shown  rni  travel  vouchers 
submitted  for  reimbursement. 

(b)  Grantee  and  delegate  agency  trav¬ 
elers  shall  have  their  travel  authorized 
In  advance  in  accordance  with  their  or¬ 
ganization’s  rules  on  the  subject.  The 
authorization  shall  Include  a  brief  ex¬ 
planation  of  the  purpose  of  the  trip,  des¬ 
tination.  and  period  during  which  the 
travelers  will  be  on  travel  status.  Reim¬ 
bursements  for  travel  expenses  should  be 
supported  by  vouchers  that  show  the 
name  of  the  individuals  who  traveled  and 
refer  to  the  authorization  that  approved 
the  travel. 

(c)  Local  travel  expenses  for  persons 
whose  position  requires  daily  or  inter¬ 
mittent  travel  should  be  covered  by  a 
general  travel  authorization  and  should 
only  be  reimbursed  after  presentation 
of  a  local  expense  statement  submitted  at 
regular  intervals. 

(d)  When  program  personnel  are  in  a 
travel  status  through  the  ending  date 
of  a  program  ^year  and  into  a  new  pro¬ 
gram  year,  the  cost  of  their  transporta¬ 
tion  shall  be  charged  to  the  period  in 
which  the  tickets  for  their  travel  were 
purchased.  However,  mileage,  per  diem, 
and  other  expenses  relmbiu'sed  to  a  trav¬ 
eler  shall  be  charged  to  the  pn^r  pro¬ 
gram  year  grant  in  accordance  with  the 
days  In  which  the  expenses  w'ere  in¬ 
curred  and  the  per  diem  was  due. 


§  1069.3—5  Restrictions  on  charging  out- 
of-thc-community  travel  costs  to  grant 
funds. 

(a)  Grantees  may  use  CISA  grant  funds 
to  reimburse  out-of-the-community 
travel  costs  incurred  by  grantee  and 
delegate  agency  employees,  consultants 
and  members  of  governing  or  adminis¬ 
tering  boards  without  obtaining  prior 
C6A  approval,  if  the  travel  was  for  pur¬ 
poses  outlined  below  and  meets  the  geo¬ 
graphical  limitations  of  S  1069.3-6: 

(1)  Travel  in  response  to  a  specific  in¬ 
vitation  from  the  CSA  Headqtiarters  or  a 
CSA  Regional  0£Bce  to  attend  a  confer¬ 
ence  or  meeting  for  the  purpose  of  fur¬ 
thering  grantee  activity. 

(2)  Travel  to  attend  conferences  and 
meetings  of  professional  organizations 
whose  efforts  are  closely  related  to  the 
poverty  programs  being  administered  by 
the  grantee.  This  would  include,  but  not 
be  limited  to.  conferences  and  meetings 
sponsored  by  State  Economic  Opportu¬ 
nity  Offices  operating  under  a  CSA 
grant,  the  National  Congress  for  Com¬ 
munity  Economic  Development,  the  Na¬ 
tional  Association  for  Community  Devel¬ 
opment,  and  Community  Action  Direc¬ 
tors’  Associations.  No  specific  limit  is  im¬ 
posed  on  the  number  of  trips  which  may 
be  charged  to  the  grant  within  the  ap¬ 
proved  budget.  However,  grantees  and 
delegate  agencies  should  be  prepared  to 
show  to  <7SA  auditors,  inspectors  or 
evaluation  teams  that  each  such  trip  was 
reasonable  and  contributed  to  the  devel¬ 
opment  or  management  of  the  grantee’s 
approved  program. 

t3)  Travel  to  interview  prospective 
employees  or  to  procure  services,  sup¬ 
plies  or  eqxiipment  when  it  can  be  shown 
that  the  travel  was  necessary  and  advan¬ 
tageous  in  the  Instances  involved. 

<b)  All  other  travel  must  be  specifical¬ 
ly  approved  in  writing,  in  advance,  by 
CSA  before  reimbursement  from  grant 
fxmds  is  authorized. 

(c)  Note:  In  the  event  CSA  deter¬ 
mines  that  travel  by  a  grantee  employee 
or  employees  is  necessary  as  discussed 
in  (a)(1)  above,  and  sufficient  funds  for 
such  travel  are  not  available  within  the 
grant,  the  granting  office  may  directly 
reimburse  the  grantee  employee  for  the 
travel  costs  Incurred.  However,  when 
such  payments  are  made,  the  granting 
office  must  Inform  the  grantee  involved, 
in  wTlting,  that  the  employ ee(s)  has 
been  reimbursed  for  the  travel  costs  and 
that  no  additional  reimbursement  is  au¬ 
thorized.  Grantees  are  cautioned  that 
they  are  responsible  for  establishing  the 
controls  needed  to  prevent  duplicate 
payments  for  travel  in  such  Instances. 

§  1069.3—6  Approval  of  travel  outside 
the  Continental  United  States. 

(a)  All  travel  to  places  outside  of  the 
limits  of  48  continental  United  States 
must  be  approved  in  writing,  in  advance, 
by  the  Regional  Director  for  regionally 
administered  grants  (»*  the  appropriate 
Assistant/Associate  Director  for  Head¬ 
quarters  administered  grants. 


(b)  Travel  is  also  permitted  between 
Puerto  Rico  and  the  Virgin  Islands  for 
area  meetings  and  conferences  and  sim- 
Uaily  between  Micronesia  (the  Trust 
Territories)  and  Guam. 

I FR  Doc.76-23041  FUed  8-6-76;8:45  am] 


Titie  47 — ^Telecommunication 

CHAPTER  I— FEDERAL 
COMMUNICATIONS  COMMISSION 

IPCC  76-717;  Docket  No.  20234] 

PART  21— DOMESTIC  PUBLIC  LAND  MO¬ 
BILE  RADIO  SERVICES  (OTHER  THAN 

MARITIME  MOBILE) 

Power  Limitations  of  Transmitters 

1.  On  November  14,  1974,  we  Initiated 
this  proceeding  by  issuance  of  a  Notice 
of  proposed  rulemaking,  39  FR  40590,  for 
the  purpose  of  promulgating  in  Part  21 
of  the  Commission’s  rules  a  new  regu¬ 
lation  concerning  the  output  power  of 
mobile  stations  in  the  Domestic  Public 
Land  Mobile  Radio  Service. 

2.  A  review  of  Part  21  of  the  Commis¬ 
sion’s  rules  had  disclosed  that  current 
applicable  provisions  would  appear  to 
permit  land  mobile  stations  to  operate 
at  transmitter  output  powers  equal  to 
that  of  base  stations.  Although  airborne 
stations  are  limited  by  the  rules  to  25 
watts  output  power,  land  mobile  stations 
are  limited  only  by  policy  to  60  watts 
output  power,  and  so  it  appeared  neces¬ 
sary  to  formally  include  the  60  watt 
limitation  in  the  rules  to  reduce  the 
radio  interference  potential  of  mobile 
stations  operating  in  the  extremes  of 
the  service  area  of  their  associated  base 
station. 

3.  The  proposed  rulemaking  would 
have  set  an  upper  Limit  of  60  watts 
“rated”  power  output  on  all  “land  mobile 
transmitters”  licensed  in  the  future  and 
would  have  excluded  the  use  of  external 
radio  frequency  amplifiers. 

4.  Comments  have  been  filed  on  the 
prop>osed  rulemaking  by  the  following 
parties:  Fresno  Mobile  Radio.  Inc. 
(Fresno)  on  December  2,  1974;  The  Na¬ 
tional  Association  of  Radiotelephone 
Systems  (NARS)  on  December  19,  1974; 
The  American  'Telephone  and  Telegraph 
Company  (AT&T)  on  December  20, 1974; 
and  Motorola,  Inc.  (Motorola)  on  De¬ 
cember  20, 1974. 

5.  The  majority  of  the  comments  sup¬ 
port  the  proposed  rulemaking  being  con¬ 
sidered  by  this  Report  and  Order,  but 
suggestions  concerning  the  use  of  ex¬ 
ternal  radio  frequency  amplifiers  and 
requests  for  clarification  of  terminology 
have  been  made. 

6.  Of  those  filing  comments,  only 
Fresno  has  serious  objections  to  the 
proposed  rule,  Fresno’s  objections  to  the 
proposal  are:  (1)  Limiting  the  power 
output  of  mobiles  to  60  watts  would  put 
RCC’s  (Radio  Common  Carriers)  at 
more  of  a  competitive  disadvantage  to 
stations  in  Business  Radio  and  Special 
Industrial  services  who  operate  their  mo¬ 
bile  imlts  in  most  cases  at  a  maximum 
input  power  of  180  watts  (i.e.  90  watts 
output  assuming  50  percent  efficiency  of 
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the  final  radio  frequency  stag§l-K  (2) 
Subscribers  in  remote  rural  are^  need 
all  the  power  possible  to  talk  out;  (3) 
Since  most  of  FYesno’s  VHP  base  stations 
operate  at  80  watts  output,  to  enable  the 
mobiles  to  communicate  with  the  base 
station,  equal  power  should  be  allowed 
for  mobile  units  even  if  special  waivers 
are  required;  and  (4)  Much  of  the  ex¬ 
isting  mobile  equipment  available  is  type 
accepted  at  output  pow'ers  of  110  watts 
or  higher. 

7.  NARS  contends  that  the  proposed 
rule  should  be  adopted,  however  it  ob¬ 
jects  to  the  provision  banning  the  use 
of  external  radio  frequency  amplifiers 
except  if  otherwised  authorized.  In  sup¬ 
port  of  its  position  NARS  uses  an  ex¬ 
ample  of  equipment  where  the  use  of 
external  amplification  is  necessary, 
NARS  states  that  many  subscribers  to 
DPLMRS  facilities  have  been  utilizing 
handheld  portable  units  to  meet  both 
their  mobile  and  portable  requirements; 
When  used  as  portables  these  units  could 
operate  without  external  radio  frequency 
amplifiers,  but  when  used  in  a  vehicle 
as  a  mobile  unit  the  power  amplifiers 
are  necessary  to  obtain  the  same  per¬ 
formance  as  a  regular  mobile  unit.  NARS 
believes  that  requiring  specific  authori¬ 
zation  for  these  amplifiers  would  be  un¬ 
necessary  if  the  rule  allowed  the  use  af 
external  amplification  as  long  as  the 
output  p>ower  of  the  transmitter  and  am¬ 
plifier  combined  does  not  exceed  the  60 
watt  limitation. 

8.  AT&T  also  supports  the  proposed 
rule  making  as  being  beneficial  in  reduc¬ 
ing  potential  radio  interference  from 
mobile  imits.  In  addition,  AT&T  believes 
that  with  good  engineering  there  would 
be  no  need  for  mobile  stations  to  ever 
exceed  the  60  watt  limitation. 

9.  Motorola  supports  the  proposed  rule 
making  but  requests  clarification  as  to 
whether  the  rule  will  apply  only  to  mo¬ 
bile  units  and  whether  waiver  requests 
to  operate  in  excess  of  the  limitation 
will  be  granted  upon  proper  showing  by 
the  applicant.  Motorola’s  first  reserva¬ 
tion  is  based  on  the  fear  that  the  word- 
Ifig  “land  mobile  transmitter”  might  be 
construed  as  meaning  base  stations  as 
well  as  mobile  stations.  Their  second 
reservation  is  based  on  the  fear  that  if 
60  watts  were  not  suflBcient  due  to  ter¬ 
rain  or  some  other  unusvial  circumstance 
the  applicant  would  have  no  other  re¬ 
course  but  to  limit  his  service  area  or 
go  off  the  air  due  to  poor  service  to  the 
subscriber. 

10.  With  regard  to  Fresno’s  first  argu¬ 
ment  that  the  limitation  on  power  would 
put  RCC’s  at  a  competitive  disadvantage 
with  stations  in  the  Business  Radio  and 
Special  Industrial  Services  (services  in 
the  Safety  and  Special  Radio  services 
(SSRS) ) .  the  Commission  wishes  to 
F>oint  out  that  stations  in  the  DPLMRS 
and  in  the  SSRS  are  not  considered  to 
be  in  direct  competition.  Stations  in  the 
DPLMRS  are  operated  on  an  interfer¬ 
ence-free  basis.  Stations  in  the  SSRS 
operate  without  protection  from  harm¬ 
ful  co-channel  electrical  Interference. 
Because  of  this  difference,  each  of  these 


services  appeals  to  a  different  segment 
of  the  radio  user  market  and  thus,  are 
not  in  direct  competition.  Therefore,  the 
60  power  output  limitation  in  the 
DPLMRS  would  not  place  the  RCC  at  a 
competitive  disadvantage. 

11.  Both  Motorola  and  Fresno  are 
concerned  with  the  ability  of  mobile  sta¬ 
tions  to  communicate  with  their  associ¬ 
ated  base  station  when  operating  in  re¬ 
mote  regions  or  in  areas  of  rugged  ter¬ 
rain.  We  do  recognize  that  RCC’s,  in 
many  cases,  do  not  have  the  engineering 
and  monetary  resources  to  draw  upon  to 
implement  the  complex  systems  that  may 
be  necessary  to  overcome  these  prop¬ 
agation  pr^lems.  Therefore,  upon  a 
significant  showing  that  60  power  out¬ 
put  is  insufficient  for  effective  mobile 
operation  and  that  other  engineering 
solutions  are  not  feasible,  requests  for 
waiver  of  this  rule  will  be  considered  and 
noted  on  either  the  base  station  or  the 
individual  mobile  station  authorization 
if  granted. 

12.  With  regard  to  Fresno’s  comment 
that  much  of  the  existing  mobile  equip- 

>  ment  is  type  accepted  under  Part  21  of 
the  Commission’s  Rules  for  rated  output 
powers  greater  than  the  60  watt  limita¬ 
tion,  we  have  changed  the  proposed  rule 
so  that  it  would  limit  output  power  and 
not  necessarily  rated  output  power.  This 
change  would  allow  the  use  of  a  mobile 
station  transmitter  tsqje  accepted  under 
Part  21  with  a  rated  r>ower  output 
greater  than  60  watts  as  long  as  the 
actual  output  power  was  reduced  Ix)  the 
60  watt  limitation.  The  appropriate 
change  has  been  made  in  the  rule.  See 
text  below. 

13.  NARS  has  objected  to  the  restric¬ 
tion  of  external  radio  frequency  (RJ.) 
power  amplifiers  because  R.F.  power 
amplifiers  would  allow  hand-held  port¬ 
ables  to  operate  in  a  vehicle  with  the 
same  capabilities  as  a  regular  mobile 
unit.  TTie  Commission  has  type  accepted 
under  Part  21  portable  transmitters  ca¬ 
pable  of  use  with  mobile  moimting  fa¬ 
cilities  which  amplify  the  signals  of  the 
portable  transmitters.  Both  operational 
configurations  are  included  under  a  sin¬ 
gle  type  acceptance  grant.  We  intend  to 
continue  the  authorization  of  such 
equipment  for  use  imder  Part  21,  and 
therefore  believe  the  concerns  of  NARS 
are  adequately  addressed.  We  will  con¬ 
sider  that  R.F.  power  amplifiers  are  ac¬ 
ceptable  when  included  as  part  of  a 
transmitter-amplifier  combination  type 
accepted  by  the  Commission.  However, 
we  stress  that  the  combination  of 
transmitter  and  amplifier  must  be  type 
accepted  by  the  Conunission.  In  addi¬ 
tion,  the  power  output  of  the  combina¬ 
tion  must  not  exceed  the  60  watt  limita¬ 
tion.  The  rule  has  been  amended  to 
reflect  these  considerations.  See  text 
below. 

14.  Motorola  is  fearful  that  the  lan¬ 
guage  of  the  rule  may  lead  to  confusion 
because  the  terminology,  “land  mobile 
transmitter”,  could  be  construed  to  mean 
base  station  transmitter  as  well  as  mo¬ 
bile  transmitter.  ’Therefore,  the  rule  has 


been  changed  so  that  the  wording  is  in 
exact  accordance  with  the  definitions 
listed  in  Part  21.1  of  the  Commission’s 
rules.  The  wording  land  mobile  trans¬ 
mitter  has  been  changed  to  land  mobile 
station  transmitter  and  the  wording  air¬ 
borne  mobile  transmitter  has  been 
changed  to  airborne  station  transmitter. 
Land  mobile  station  and  airborne  sta¬ 
tion  are  defined  in  S  21.1.  The  term 
transmitter  as  it  applies  here  has  been 
defined  in  paragraph  13  of  this  order. 
Therefore,  the  rule  has  been  amended 
accordingly.  See  text  below. 

15.  Accordingly,  it  is  hereby  ordered. 
That  pursuant  to  the  authority  con¬ 
tained  in  sections  4(i)  and  303  of  the 
Communications  Act  of  1934,  [47  U.S.C. 
sections  154(i),  3033,  Part  21  of  the 
Commission’s  rules  and  regulations  Is 
Amended  as  set  forth  below,  effective 
September  9, 1976. 

(Secs.  4,  303,  48  Stat.,  as  amended,  1066, 
1082;  47  U.S.C.  154,  303.) 

Adopted:  July  27, 1976. 

Released:  Augusts-,  1976. 

Federal  Communications 
Commission, 

Vincent  J.  Mullins, 
Secretary. 

Part  21  of  CTiapter  1  of  ’Title  47  of  the 
CTode  of  Federal  Regulations  is  amended 
as  follows: 

1.  Section  21.506,  paragraph  (b)  is  re¬ 
designated  as  paragraph  (c)  and  new 
paragraph  (b)  is  added  to  read  as  fol¬ 
lows: 

§21.506  Power  limitations. 

•  «  •  •  • 

(b)  TTie  power  output  of  land  mobile 
station  transmitters  shall  not  exceed  60 
watts.  ’The  power  output  of  airborne  sta¬ 
tion  transmitters  shall  not  exceed  25 
watts.  A  transmitter  may  consist  of  an 
exciter  plus  a  radio  frequency  power  am¬ 
plifier  provided  that  such  a  combina¬ 
tion  is  type  accepted  by  the  Commission. 
•  •  *  •  • 

[FR  Doc.76-22992  Filed  8-6-76:8:45  am] 


[FCC  76-730:  Docket  No.  20764] 

PART  73— RADIO  BROADCAST  SERVICES 
Free  Time  for  Candidates 

Adopted:  July  27,  1976;  Released:  Au¬ 
gust  5,  1976. 

In  the  matter  of  amendment  of  the 
Commission’s  rules  to  require  stations  to 
notify  opposing  candidates  of  gifts  of 
time  for  use  within  72  hours  prior  to  the 
day  of  an  election. 

1.  The  Commission  has  before  it  the 
Notice  of  proposed  rule  making  in  this 
proceeding,  41  FR  15425,  adopted  April  1, 
1976,  and  the  filings  in  response  to  the 
Notice.  Comments  were  filed  by  Ameri¬ 
can  Broadcasting  Companies,  Inc. 
(“ABC”),  National  Broadcasting  Com¬ 
pany,  Inc.  (“NBC”),  Post-Newsweek 
Stations  (“Post-Newsweek”) ,  Henry  Qel- 
ler  and  the  National  Association  of 
Broadcasters  (“NAB”).  Post-Newsweek 
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was  the  only  party  to  file  reply  cwn- 
ments. 

2.  At  issue  in  the  proceeding  is  a  situ¬ 
ation  in  which  a  licensee  provides  free 
time  to  be  used  by  or  on  behalf  of  one  or 
more  (but  not  all)  candidates  for  a 
public  oflBce  during  the  period  72  hours 
before  an  election.  Specifically,  the  Com¬ 
mission  proposed  a  rule  which  would  re¬ 
quire  the  licensee  in  such  instances  to 
notify  all  other  candidates  early  enough 
of  this  giving  of  free  time  so  they  coiUd 
assert  their  “equal  opportunities”  or 
“Zapple”’  rights,  whichever  applied.  As 
proposed,  the  rule  paralleled  one  already 
in  force  which,  inter  alia,  utilized  such 
a  notification  procedure  in  cases  where 
a  licensee  dui^g  the  72  hour  period 
before  the  election  editorialized  on  be¬ 
half  of  one  or  more  candidates  or  against 
one  or  more  opposing  candidates.  In 
Dolph-Pettey  Broadcasting  Co.,  30  F.C.C. 
2d  675  (1971)  the  Commission  ruled  that 
notification  of  candidates  during  the 
closing  days  just  before  the  election  was 
necessary,  and  pointed  out  that  failure 
to  notify  opposing  candidates  of  the  giv¬ 
ing  of  free  time  could  in  effect  nullify 
the  statutory  right  to  equal  opportuni¬ 
ties.  To  avoid  such  a  result,  the  Commis¬ 
sion  proposed  (as  in  Dolph-Pettey  it  said 
it  would)  a  rule  requiring  the  licensee 
to  employ  a  notification  procedure  in 
such  cases. 

3.  The  parties  which  filed  in  this  pro¬ 
ceeding  did  not  question  the  goal  of  the 
rule  proposed.  They  did  questicm  the 
need  for  the  rule  to  achieve  such  a  re¬ 
sult.  Moreover,  they  feared  that  the  rule 
if  adopted  could  cause  considerable 
harm.  Damage,  they  asserted  would  be 
caused  to  public  and  licensee  alike.  In 
their  view,  a  licensee  would  not  be  able 
to  discharge  the  obligations  Imposed  by 
the  rule  and  thus  would  tend  to  avoid 
political  programs  as  a  means  of  pro¬ 
tecting  itself  from  the  predicament  the 
rule  would  create.  Therefore,  they  ask 
that  no  rule  be  adopted.  Alternatively, 
one  party  suggested  another  means  than 
notification  to  achieve  the  purposes  for 
which  the  rule  was  designed. 

4.  Several  parties  expressed  particular 
concern  about  the  obligation  to  notify 
all  cqi^Tosing  candidates,  as  they  doubt 
the  licensee  would  know  all  of  those  it 
would  be  required  to  inform.  CBS  in  par¬ 
ticular  has  detailed  the  difficulties  which 
would  obtain  in  determining  who  all  the 
legally  qualified  candidates  are.  It  claims 
that  many  candidates,  partictilarly  write- 
in  candidates,  are  not  known,  and,  it  does 
not  see  how  a  licensee  could  comply  with 
a  rule  mandating  notification  of  all 
candidates.  While  it  believes  that  the 
Commission  did  not  intend  any  “chilling 
effect”  it  fears  that  such  would  be  its  in¬ 
evitable  impact. 

5.  The  filing  parties  express  other  rea¬ 
sons  for  questioning  why  such  a  rule  Is 
needed  when  the  consequence  could  be  so 
severe.  They  point,  for  example,  to  a  pos- 


>  Equal  opportunities  applies  to  non-ex* 
empt  candidate  appecuanoes  and  Nicholas 
2Sfq>ple,  28  F.OX).  2d  707  (1870),  apidies  to 
appearances  by  others  on  a  candidate’s 
behalf. 


sible  inadvertent  appearance  of  a  can¬ 
didate.  as  on  a  call-in  show.  In  such  a 
case  ^  licensee  would  not  be  prepared  to 
respond  through  notification.  Thus,  if  a 
rule  were  to  be  adopted,  NBC  asked  that 
it  be  limited  to  apply  only  to  Instances 
where  the  time  was  tum^  ove.’  to  the 
candidate  for  use  without  restriction. 
CBS  offered  an  argument  in  some  re¬ 
spects  similar  when  it  viewed  the  key  in¬ 
gredient  which  distinguished  this  pro¬ 
posal  from  the  existing  rule  applicable  to 
editorializing  as  the  fact  that  the  lat¬ 
ter  is  under  the  direct  control  of  the 
licensee.  This,  it  believed,  could  warrant 
use  of  a  separate  standard,  one  that 
could  not  legitimately  be  applied  here. 

6.  Other  practical  problems  were  men¬ 
tioned  such  as  the  fact  that  most  elec¬ 
tions  are  on  Tuesdays,  so  the  preceding 
three  day  period  is  mostly  on  the  week¬ 
end.  The  parties  questioned  how  a  noti¬ 
fication  process  could  successfully  fiuic- 
tion  then  when  there  might  well  be  no 
way  to  contact  many  of  the  candidates. 
PBS  states  that  it  has  a  particular  prob¬ 
lem  in  regard  to  the  proposed  nile  deal¬ 
ing  with  the  giving  of  free  time  by  virtue 
of  the  fact  that  its  member  stations  are 
noncommercial.  Thus,  all  time  is  free,  so 
that  the  rule  would  have  a  more  severe 
impact.  PBS  doubted  that  a  licensee 
could  discharge  its  res(X>n8ibllity  to  de¬ 
termine  who  to  notify  unless  candidates 
were  required  to  step  forward  and  docu¬ 
ment  the  fact  that  they  are  legally  qual¬ 
ified.  Other  parties  echoed  this  point 
about  a  licensee’s  lack  of  information 
upon  which  to  judge  who  to  notify. 

7.  With  all  this  in  mind,  the  cmnment- 
ing  parties  question  the  need  for  a  rule 
when,  in  their  view,  there  has  not  been  a 
serious  or  recurring  problem.  Thus,  they 
conclude  that  the  need  is  not  great  and 
they  urge  us  not  to  proceed  with  the 
adoption  of  the  rule  just  on  behalf  of  a 
theoretical  objective.  Only  the  NAB 
offered  a  suggestion  of  a  possible  alter¬ 
native  approach  which  could  possibly 
avoid  the  concerns  which  had  been 
raised  and  yet  would  accomplish  the  de¬ 
sired  ends.  While  others  offered  alter¬ 
natives,  if  the  Cmnmission  were  deter¬ 
mined  to  proceed,  they  were  simply  a 
more  restricted  version  of  the  (U'lginal 
proposal.  The  NAB  proposed  that  Instead 
of  adopting  a  rule  requiring  notification 
of  all  candidates  about  the  Ucensee's 
having  given  free  time,  the  rule  could  be 
amended  to  treat  gifts  of  time  on  the 
same  basis  as  requests  for  time.*  Thus, 
all  candidates  could  become  aware  that 
free  time  is  to  be  or  has  been  given  and 
the  process  for  doing  so  would  not  in¬ 
volve  the  biudens  which  notification 
would  entail. 

8.  Although  we  believed  the  proposed 
rule  would  serve  an  Important  purpose, 
it  was  not  premised  on  the  ciurent  exist¬ 
ence  of  serious  or  frequent  abuses.  Rather 
it  was  designed  to  avoid  the  potential 
for  such  abuse  (or  the  appearance  of  it) . 


■Licensees  are  required  to  maintain  files 
tor  public  Inspection  which  must  contain  all 
requests  for  time  by  or  <m  behalf  of  candi¬ 
dates,  the  disposition  oi  the  request,  and 
the  oharges.  If  any,  that  are  made. 


Tliese  are  Important  goals,  but  we  have 
become  aware  that  the  method  proposed 
to  deal  with  the  situatloQ  could  create 
more  problems  tlian  it  would  solve.  Un¬ 
less  anoth^  mode  of  responding  can  be 
developed  which  would  avoid  these 
problems,  it  would  be  better  to  continue 
with  the  present  situation.  Fortunately, 
we  believe  that  an  arrangement  has  been 
devised  that  will  be  satisfactory  in  prac¬ 
tice  and  will  respond  to  the  concerns 
expressed  in  the  filings. 

9.  The  choice  we  have  decided  to  fol¬ 
low  is  a  variation  of  a  suggestion  made 
by  the  NAB.  In  essence,  NAB  urged  us  to 
use  a  procedure  which  paralleled  the  one 
now  in  use  for  candidate-initiated  pur¬ 
chases  of  or  requests  for  time.  Licensees 
are  already  required  to  maintain  a  polit¬ 
ical  file  at  the  station  and  to  promptly 
place  pertinent  material  in  the  file  for 
public  examination.  With  this  material 
as  a  guide,  candidates  are  in  a  position 
to  exercise  the  right  to  equal  opportuni¬ 
ties.  Licensees  would  be  able  to  examine 
the  documentation  offered  and  decide 
whether  the  candidate  illegally  quali¬ 
fied.  The  key  element  here  is  that  the 
licensee  does  not  have  to  guess  or  operate 
in  the  dark.  It  can  require  the  submis¬ 
sion  of  the  information  it  needs  to  estab¬ 
lish  the  legally  qualified  status  of  the 
candidate.  While  it  is  true  that  the  bur¬ 
den  is  placed  on  the  candidate  to  assert 
a  right  to  equal  opportunities,  it  is  by 
no  means  an  unfair  (me.  The  methcxl  of 
responding  is  clear,  simple  and  easy  to 
follow.  The  licensee  is  then  in  a  position 
to  reply  to  any  such  request  as  might  be 
received.  This  process  provides  the 
licensee  with  the  data  ne^ed  to  make 
the  necessary  judgments  on  these  re¬ 
quests  and  avoids  the  problems  which 
would  arise  if  the  licensee  had  to  notify 
all  candidates.  Adopting  such  a  pr(x;e- 
dure  here  is  considered  a  fair  balance  of 
the  equities  involved  and  should  prove 
beneficial  in  its  operation. 

10.  Accordingly,  we  are  adopting 
rules*  which  will  require  that  the  li¬ 
censee  Immediately  place  in  the  station’s 
political  file  information  regarding  all 
non-exempt*  gifts  of  time  for  use  din¬ 
ing  the  three  days  preceding  the  elec¬ 
tion.  ’Time  is  most  clearly  of  the  essence 
here,  so  no  delay  in  placing  the  material 
in  the  file  would  be  acceptable. 

11.  ’The  rule  we  are  adopting  does  not 
distinguish  between  appearances  by  a 
candidate  and  broadcasts  on  behalf  of  a 
candidate;  the  latter,  which  do  not  con¬ 
stitute  a  “use”  because  the  candidate 
himself  does  not  appear,  are  governed 
by  Zapple  and  subsequent  cases.  Re¬ 
quiring  the  licensee  to  include  this  ma¬ 
terial  is  not  Intended  to  Indicate  that 
a  request  for  time  necessarily  need  be 
granted  under  Zapple.  Tlius  no  conflict 
exists  between  otu'  action  here  and  the 
Fairness  Report  which  stated  that  Zap- 


•  Because  of  the  change  from  a  notifica¬ 
tion  procedure  to  one  Involving  record  keep¬ 
ing,  there  la  a  change  In  the  particular  rule 
sections  affected. 

<  Since  exempt  uses  give  rise  to  no  right 
to  equal  opportunities,  there  is  no  leaecm 
to  include  them  within  the  coverage  of  the 
rule. 
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pie  “did  not  establish  that  In  the  pdlltl* 
cal  broadcast  field  there  is  now  a  quasi- 
equal  opportunities  approach  applicable 
to  aH  f*.n.runria.t«»g  and  parties,  includlnc 
those  of  a  fringe  nature,**  48  F.C.C.  2d  1 
at  44  (1974) .  Now  that  we  have  decided 
that  a  simple  entry  in  the  file  will  suf¬ 
fice,  we  leave  the  Zapple  area  imaflected 
by  our  action  here  and  no  further  dis¬ 
cussion  in  that  regard  is  required. 

12.  Accordingly,  it  is  ordered.  That 
pursuant  to  tt\e  authority  contained  in 
sections  4(i),  303  (r)  and  315  of  the 
Communications  Act  of  1934,  as  amend¬ 
ed.  §i  73.120(d),  73.290  (d>.  73.590(d). 
73.657(d)  and  76.205(c)  are  amended  to 
read  as  set  forth  below,  effective  Sep¬ 
tember  10. 1976. 

13.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

(Secs.  4,  30S,  315,  48  Stst.,  ss  amended,  1066 
1083. 1088;  47  nB.C.  154, 303. 315.) 

Adopted;  July  27, 1976. 

Released:  August  5. 1976. 

^FEDVRAL  ComCUNlCATIONS 

Commission, 

Vincent  J.  Mullins. 

Secretary. 

1.  In  i  73.120,  paragraph  (d)  is  revised 
asfidlows: 

S  73.120  Broadcast  by  candidates  for 
public  office. 

•  •  •  •  • 

(d)  Records,  inspection..  Every  licensee 
shall  keep  and  permit  public  in^;>ection 
of  a  complete  record  (political  file)  of 
all  requests  for  broadcast  time  made 
by  or  on  behalf  of  candidates  for  public 
office,  together  with  an  appropriate  no¬ 
tation  showing  the  disposition  made  by 
the  licensee  of  such  requests,  and  the 
charges  made,  if  any,  if  request  Is  grant¬ 
ed.  In  addition,  where  a  license  pro¬ 
vides  free  time  for  use  by  or  on  behalf 
of  such  candidates  within  72  hours  prior 
to  the  day  of  the  election,  the  licensee 
shall  immediately  place  a  record  of  any 
free  tiipe  provided  in  the  station’s  politi¬ 
cal  file.  All  records  required  by  this  para¬ 
graph  shall  be  retained  for  a  period  of 
two  years. 

Note. — See  $  1.526  of  this  chapter. 

•  •  •  •  • 

2.  In  S  73.290.  paragraph  (d)  is  revised 
as  follows: 

§  73.290  Broadcast  by  candidatea  for 
public  office. 

•  •  •  •  • 

(d)  Records,  inspection.  Every  licens¬ 
ee  gba-n  keep  and  permit  public  inspec¬ 
tion  of  a  complete  record  (political  file) 
of  all  requests  for  broadcast  time  made 
by  or  on  hohaif  of  candidates  for  public 
office,  together  with  an  appropriate  no¬ 
tation  showing  the  disposition  made  by 
the  licensee  of  such  requests,  and  the 
charges  made,  if  any,  if  request  is  grant¬ 
ed.  In  addition,  where  a  Ucenaee  pro¬ 
vides  free  time  for  use  by  or  on  b^alf 
of  such  candidates  within  72  hours  prior 
to  the  day  of  tiie  ^eetkm,  the  licensee 
■haJi  tTnmA/Hn.t«>iy  place  a  iccord  of  any 
free  time  provided  in  the  statlon*8  politi- 
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cal  file.  AH  records  required  by  this 
paragraph  shall  be  retained  for  a  period 
of  two  years. 

Note. — See  i  1.536  of  this  chapter. 

•  •  •  •  • 

3.  In  I  73.590,  paragraph  (d)  is  revised 
as  follows: 

§  73.590  Broadcast  by  candidatea  for 
public  office. 

•  •  •  •  • 

■' (d)  Records,  inspection.  Every  licensee 
shall  keep  and  permit  public  inspectiim 
of  a  complete  record  (political  file)  of  all 
requests  fw  broadcast  time  made  by  or 
on  behalf  of  candidates  for  public  of¬ 
fice.  together  with  an  appropriate  nota- 
tlOTi  showing  the  disposition  made  by  the 
licensee  of  such  requests,  and  the  charges 
made,  if  any,  if  request  is  granted.  In 
addition,  where  a  licensee  provides  free 
time  for  use  by  or  on  behalf  of  such  can¬ 
didates  within  72  hours  prior  to  the  day 
of  the  election,  the  licensee  shall  imme¬ 
diately  place  a  record  of  any  free  time 
provided  in  the  station’s  political  file. 
All  records  required  by  this  paragraph 
shall  be  retained  for  a  period  of  two 
years. 

Note. — See  S  1.536  of  this  chapter. 

•  •  •  •  • 

4.  In  1  73.657,  paragraph  (d)  is  re¬ 
vised  as  f<^ws; 

§  73.657  Broadcast  by  candidates  for 
public  office. 

•  •  %  •  • 

(d)  Records,  inspection.  Every  licensee 
shall  keep  and  permit  public  inspection 
of  a  cmnplete  record  (political  file)  of 
all  requests  for  broadcast  time  made  by 
or  <xi  behalf  of  candidates  for  public  of¬ 
fice,  together  with  an  appropriate  nota- 
ti(xi  showing  the  disposition  made  by  the 
licensee  of  such  requests,  and  the  charges 
mttde,  if  any,  if  request  is  granted.  In 
addition,  where  a  licensee  provides  free 
time  for  use  by  or  on  behalf  of  such 
candidates  within  72  hours  prior  to  the 
day  of  the  election,  the  licensee  shall  im¬ 
mediately  place  a  record  of  any  free  time 
provided  in  the  station’s  pcditical  file.  All 
records  required  by  this  paragraph  shall 
be  retained  for  a  period  of  two  years. 

Note. — See  f  1.526  of  this  chapter. 

•  •  •  •  • 

2.  Section  76.205(c)  is  amended  to 
read  as  follows  ; 

§  76JU)5  Originulion  cablecasts  by  c«ti- 
didates  for  public  office. 

•  •  •  •  • 

(c)  Records,  inspection.  Every  cable 
tdevlsion  system  shall  keep  and  permit 
public  inspection  of  a  complete  record 
(political  file)  of  all  requests  lor  cable- 
cast  time  made  by  or  on  behalf  of  can¬ 
didates  for  public  office,  together  with 
an  appropriate  notation  showing  the  dis¬ 
position  made  by  the  system  of  such  re- 
.  quests,  and  the  charges  made,  if  any,  if 
request  is  granted.  In  addition,  where  a 
system  provides  free  time  fw  use  by  or 
on  bdialf  of  such  candidates  within  72 
hours  prior  to  the  day  of  the  Section, 


the  system  shall  immediately  idace  a 
record  of  any  free  time  provided  In  the 
system’s  political  file.  All  records  re¬ 
quired  by  this  paragraph  shall  be  re¬ 
tained  for  a  period  of  two  years. 

•  •  •  •  • 

(PR  Doc.76-23033  FUed  8-4-76:8:45  am] 


PART  0 — COMMISSION  ORGANIZATION 
Editorial  Amendment ' 

In  the  matter  of  editorial  amendment 
of  f  0.4,  rules  and  regulations. 

1.  The  Telephone  and  Telegraph  Com¬ 
mittees  have  been  combined  Into  the 
Telecommimications  CTommittee.  Section 
0.4  of  the  CTommission’s  Statement  of  - 
Organization  should  ther^ore  be 
amended  to  reflect  this  change. 

2.  Accordingly.  It  is  ordered,  effective 
August  16,  1976.  ’That  1 0.4  of  the 
Rules  and  Regulations  is  amended  as  set 
forth  below.  Authority  for  this  amend¬ 
ment  is  set  out  in  Sections  4  (I)  and  (j) 
and  5(d)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154  (i)  and 
(j)  and  155(d),  and  in  10.231(d) 
of  the  Rules  and  Regulations,  47  C7FR 
0.231  (d) .  Because  the  amendment  Is  edi¬ 
torial  and  Informational  in  nature,  the 
prior  notice  and  effective  date  provMons 
of  5  U.S.C.  553  are  inapplicable. 

(Secs.  4.  5.  48  Stat.,  as  amended,  1064,  10G8, 

47  U.S.C.  154,  156.) 

Adopted:  August  2,  1976. 

Released:  August  3, 1976. 

R.  D,  Lichtwardt, 
Executive  Director. 

In  Part  O  of  Chapter  I  of  Title  47  of 
the  Code  of  Federal  Regulations,  §  0.4  is 
revised  to  read  as  follows: 

§  0.4  Standing  committees  of  Commis¬ 
sioners, 

*17161%  'are  2  standing  committees  of 
Cominissloners,  the  ’Telecommunlcs^ons 
CMnmlttee  and  the  Subscription  Tele¬ 
vision  Committee.  ’These  committees  are 
delegated  authority  to  act  or  study  and 
report  on  certain  common  carrier  and 
subscription  television  matters.  ^ 

(FB  DOC.7C-2307B  FUed  8-6-76:8:45  am] 


Title  50— Wildlife  and  Fisharies 

CHAPTER  I— U.S.  FISH  AND  WILDLIFE 
SERVICE,  DEPARTMENT  OF  THE  IN¬ 
TERIOR 

PART  32— HUNTING 
Quivira  National  WHdKfe  Refuge,  Kansas 

TTie  following' special  regulation  is  Is¬ 
sued  and  is  effective  August  9, 1976. 

§  32.12  Special  regulations;  migratory 
game  birds;  for  individual  wildlife 
refuge  areas. 

Kansas 

QUIVIRA  NATIONAL  WILDLIFE  REFUGE 

Public  himting  of  mlgraUHT  game 
birds  on  the  Quivira  National  Wildlife 
Refuge,  Kansas,  is  permitted  from  Sei>- 
tember  1, 1976  through  January  31. 1977. 
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Inclusive,  as  set  by  federal  and  state  reg¬ 
ulations,  but  only  on  the  areas  desig¬ 
nated  by  signs  as  open  to  hunting.  These 
open  areas,  comprising  7,990  acres,  are 
delineated  on  maps  available  at- refuge 
headquarters,  Stafford,  Kansas  and  from 
the  Area  Manager.  U.S.  Fish  and  Wildlife 
Service,  Federal  Building,  Room  1748, 
601  East  12th  Street,  Kansas  City,  Mis- 
soiiri  64106.  Hunting  of  migratory  water- 
fowl.  mourning  doves,  snipe,  rails  and 
woodcock  Is  permitted  when  the  respec¬ 
tive  seasons  are  concurrent  with  the  sea¬ 
sons  as  designated  by  the  Kansas  For¬ 
estry',  Fish  and  Game  Commission  subject 
to  the  following  special  regulations: 

(1)  Blinds — only  temporary  blinds 
constructed  above  ground  of  natural  veg¬ 
etation  are  permitted. 

(2)  Dogs — ^not  to  exceed  two  per 
himter  may  be  used  only  for  retrieving. 

Hie  provisions  of  this  special  regula¬ 
tion  supplement  the  regulations  which 
govern  hunting  on  wildlife  refuge  areas 
generally  which  are  set  forth  In  Title  50. 
Code  of  Federal  Regulations,  Part  32. 
and  are  effective  through  aJnuary  31, 
1977. 

Charles  R.  Darling, 
Reftige  Manager,  Quivira  Na¬ 
tional  Wildlife  Refuge,  Staf¬ 
ford,  Mans. 

July  23, 1976. 

(FR  Doc.76-23023  Filed  8  6-76; 8  45  ami 


PART  32— HUNTING 

Quivira  National  Wildlife  Refuge,  Kans. 

The  following  special  regulation  is  is¬ 
sued  and  is  effective  on  August  9, 1976. 

§  32.22  Special  regulations;  upland 
game;  for  individual  wildlife  refuge 
areas. 

'  Kansas 

QUIVIRA  NATIONAL  WILDLIFE  REFUGE 

The  public  hunting  of  ring-necked 
pheasants,  bobwhite,  squirrel  and  rabbits 

the  Quivira  National  Wildlife  Refuge, 
Kansas  is  permitted  only  in  the  areas 
open  to  waterfowl  hunting.  These  areas, 
comprising  7,990  acres  are  delineated  on 
mtqis  available  at  refuge  headquarters. 
Stafford,  Kansas,  and  from  the  Area 
Manager,  U.8.  Fish  and  Wildlife  Service. 
Federal  Building,  Room  1748,  601  East 
12th  Street,  Kansas  City,  Missouri  64106. 
Hunting  shall  be  in  accordance  with  all 
applicable  State  regulations  governing 
the  hunting  of  ring-necked  pheasants, 
bobwhite,  squirrel  and  rabbits  Septem¬ 
ber  1,  1976  through  January  31,  1977, 
Inclusive,  subject  to  the  following  special 
conditions: 

(1)  The  use  of  rifles  is  prohibited  for 
taking  squirrel  and  rabbits. 

(2)  The  hunting  of  any  species  after 
sunset  is  prohibited. 

(3)  The  himting  of  all  upland  game 
will  close  at  the  end  of  the  ring-necked 
pheasant  and/or  bobwhite  seasons. 

The  provisions  of  this  special  regula¬ 
tion  supplement  the  regulations  which 
govern  himting  on  wildlife  refuge  areas 
generally,  which  are  set  forth  In  Title 


50,  Code  of  Federal  Regulaticms,  Part  32, 
and  are  effective  through  January  31, 
1977. 

Charles  R.  Darunc, 
Refuge  Manager,  Quivira  Na¬ 
tional  Wildlife  Refuge.  Staf¬ 
ford,  Kans. 

July  23,  1976. 

JFR  Doc.76-23024  Filed  8  6  76;  8;  46  am| 


PART  32— HUNTING 
Des  Lacs  National  Wildlife  Refuge,  N.  Dak. 

The  following  special  regulation  is  Is¬ 
sued  and  is  effective  on  August  9, 1976. 

§  32.32  Special  regulations ;  big  game ; 
for  individual  wildlife  refuge  areas. 

North  Dakota 

DES  LACS  NATIONAL  WILDLIFE  REFUGE 

Public  himting  of  deer  by  those  pos¬ 
sessing  a  Special  Federal  Permit  will  be 
permitted  on  Des  Lacs  National  Wildlife 
Refuge.  North  Dakota,  except  for  a  1,000 
acre  area  surrounding  the  town  of  Ken- 
mare  which  is  posted  as  “Closed  to  Hunt¬ 
ing.”  The  area  open  to  hunting,  com¬ 
prising  17.740  acres,  is  delineated  on  a 
map  available  at  the  refugelieadquarters 
and  from  the  Area  Manager,  U.S.  Fish 
and  Wildlife  Service,  Post  Ofi5ce  Box  1897, 
Bismarck,  North  Dakota  58501,  Hunting 
shall  be  in  accordance  with  all  applica¬ 
ble  State  Regulations  covering  the  hunt¬ 
ing  of  deer,  subject  to  the  following  con¬ 
ditions. 

(1)  All  hunters  must  exhibit  their 
hunting  licenses,  Special  Federal  Permit 
deer  tag,  game  and  vehicle  cmitents  to 
Federal  and  State  Officers  upon  request. 

(2)  Vehicle  travel  is  restricted  to  pub¬ 
lic  highways  and  public  roads  crossing 
or  passing  through  the  refuge.  The  pro¬ 
visions  of  this  special  regulation  supple¬ 
ment  the  regulations  which  govern  hunt¬ 
ing  on  National  Wildlife  Refuge  Areas 
which  are  set  forth  in  Title  50,  Code  of 
Federal  Regulations,  Part  32  and  are  ef¬ 
fective  through  November  21,  1976. 

August  2,  1976. 

Charles  S.  Peck, 
Refuge  Manager, 

Des  Lacs  National  Wildlife  Refuge. 

|FR  Doc.76-23097  PUed  8-6-76;8:45  amj 


PART  32— HUNTING 
Lake  Zahl  National  Wildlife  Refuge,  N.  Dak. 

The  following  special  regulation  Is  is¬ 
sued  and  is  effective  on  August  9, 1976. 

§  32.32  Special  reipilalionfl ;  big  game, 
for  individual  wildlife  refuge  areas. 

North  Dakota 

LAKE  zahl  national  WILDLIFE  REFUGE 

Public  archery  hunting  of  deer  will  be 
permitted  on  Lake  Zahl  National  Wild¬ 
life  Refuge.  The  entire  refuge  of  3,818 
acres  located  in  northern  Williams 
County  will  be  open  for  bow  hunting. 
Hunting  shall  be  in  accordance  with  all 
applicable  State  Regulations  covering 


archery  himting  of  deer,  subject  to  the 
following  conditions: 

(1)  All  hunters  must  exhibit  their 
hunting  license,  deer  tag,  game  and  vehi¬ 
cle  contents  to  Federal  and  State  Officers 
upon  request. 

(2)  No  motorized  vehicles  will  be 
allowed  within  the  boundarie.s  of  the 
refuge. 

(3)  Achery  hunting  is  peimitted  from 
12:00  noon  (CDT)  October  23  to  sunset 
November  7,  and  from  12:00  noon  No¬ 
vember  22  to  sunset  December  12,  1976. 

The  provisions  of  this  special  regula¬ 
tion  supplement  the  regulations  which 
govern  hunting  on  Wildlife  Refuge  Areas 
generally  which  are  set  forth  in  Title  50, 
Code  of  Federal  Regulations,  Part  32  and 
are  effective  through  December  12,  1976. 

Charles  S.  Peck, 
Refuge  Manager,  Des  Lacs  Na¬ 
tional  Wildlife  Refuger  Com¬ 
plex. 

August  2,  1976. 

I  FR  Doc.76-23094  PUed  8-6-76;  8 : 45  am  ] 


PART  32— HUNTING 
Lostwood  National  Wildlife  Refuge,  N.  Dak. 

The  following  special  regulation  is  is¬ 
sued  and  is  effective  on  Augustig,  1976. 

§  .32.32  Special  regulations;  big  game; 
for  individual  wildlife  refuge  area**. 

North  Dakota 

—  LOSTWOOD  national  WILDLIFE  REFUGE 

Public  hunting  of  deer  by  those  pos¬ 
sessing  a  Special  Federal  Permit  will  be 
permitted  on  Lostwood  NWR,  North 
Dakota,  except  for  a  one  mile  square  area 
surrounding  the  Refuge  Headquarters 
buildings  which  is  posted  “Closed  to 
Hunting”.  The  area  open  to  hunting, 
comprising  25,300  acres  is  designated  by 
“Public  Hunting  Area”  signs  and  is  de¬ 
lineated  on  a  map  avstilable  at  the  refuge 
headquarters,  and  from  the  Area  Man¬ 
ager,  U.S.  Pish  and  Wildlife  Service,  Post 
Office  Box  1897,  Bismarck,  North  D^ota 
58501.  Hunting  shall  be  in  accordance 
with  all  applicable  State  Regulations  and 
the  following  special  conditions. 

(1)  All  hunters  must  exhibit  their 
hunting  licenses.  Special  Federal  Permit, 
deer  tag,  game  and  vehicle  contents  to 
Federal  and  State  Officers  upon  request. 

(2)  Vehicle  travel  is  restricted  to 
public  highways  and  the  refuge  entrance 
road  from  State  Highway  8  to  Refuge 
Headquarters.  Hie  provisions  of  this 
special  regulation  supplement  the  regula¬ 
tions  which  govern  hunting  on  National 
Wildlife  Refuge  Areas  which  are  set  forth 
in  Htle  50,  Code  of  Federal  Regulations, 
Part  32,  and  are  effective  through  No¬ 
vember  21,  1976. 

Charles  S.  Peck, 
Refuge  Manager, 

Lostwood  National  Wildlife  Refuge. 

August  2,  1976. 

(PR  Doc.76-23095  Filed  8-6  76;8:45  am) 
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PART  32— HUNTING 

Lo.twood  National  Wildlife  Refuge,  N.  Dak.- 

The  fcdlowing  special  regulation  is 
io.-ued  and  is  effective  on  August  9,  1976. 

§  .32.22  Special  regulations;  upland 
game,  for  individual  wildlife  refuges. 
North  Dakota  -  ^ 

L03TW00D  NATIONAL  WILDLIFE  REFUGE 

Public  hunting  of  sharp-tailed  grouse 
and  Hungarian  Partridge  on  the  Lost- 
wood  National  Wildlife  Refuge,  North 
Dakota  is  permitted  only  on  t^t  area 
designated  by  signs  as  apea  to  hunting 
during  the  1976  State  Game  and  Pish 


RUiES.AND  REGULATIONS 

Department  grouse  and  partridge  season. 
The  (^n  area,  comprising  4,720  acres 
during  the  period  prior  to  deer  gvm  sea¬ 
son  and  26,101  acres  during  the  re¬ 
mainder  c^the  grouse  and  partridge  sea¬ 
son  following  deer  gun  season,  is  de¬ 
lineated  on  maps  available  at  the  refuge 
headquarters.  Kenmare,  North  Dakota, 
and  from  the  Area  Manager.  U.S.  Fish 
and  Wildlife  Service,  Bismarck,  North 
Dakota  58501.  Hunting  shall  be  in  ac¬ 
cordance  with  all  applicable  State  regu¬ 
lations  and  the  following  special  condi¬ 
tions. 

1.  Vehicle  travel  is  restricted  to  public 
highways  and  the  refuge  entrance  road 


from  State  Highway  No.  8  to  refuge  head¬ 
quarters.  All  other  refuge  roads  and 
trails  are  closed  to  vehicles. 

^  '  The  provisions  of  this  special  regula¬ 
tion  supplement  the  regulations  -  which 
govern  hunting  on  wildlife  refuge  areas, 
generally,  which  are  set  forth  in  Title 
50,  Code  of  Federal  Regulations,  Part  32, 
and  are  effective  through  December  31, 
1976. 

Charles  S.  Peck, 
Refuoe  Manager. 

Lostvoood  National  Wildlife  Refuge. 

August  2, 1976. 

I  PR  Doc.76-23096  Filed  8-6-76:8:45  am) 
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proposed  rules 


This  ssction  of  ths  FEDERAL  REGISTER  contains  notices  to  the  public  of  tha  proposed  issuance  of  rules  and  regulations.  The  purpose  of 
these  notices  is  to  give  interested  persons  an  opportunity  to  participate  in  the  rule  making  prior  to  the  adoption  of  the  final  rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
[7CFR  Part  993] 

DRIED  PRUNES  PRODUCED  IN 
CALIFORNIA 

Proposed  Expenses  and  Rate  of 
Assessment  for  197^77  Crop  Year 

Notice  is  hereby  given  of  a  proposal 
regarding  expenses  of  the  Prune  Admin¬ 
istrative  Committee  for  the  1976-77  crop 
year  and  rate  of  assessment  for  that  crop 
year,  pursuant  to  §§  993.80  and  993.81 
of  the  marketing  agreement,  as  amended, 
and  Order  No.  993,  as  amended  (7  CFR 
Part  993),  regulating  the  handling  of 
dried  prunes  produced  in  California.  The 
amended  marketing  agreement  and  order 
are  effective  imder  the  Agricultural  Mar¬ 
keting  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674) . 

The  Prune  Administrative  Committee 
hsis  recommended  for  the  crop  year 
beginning  August  1. 1976,  a  budget  of  ex¬ 
penses  in  the  total  amount  of  $222,500 
and  an  assessment  rate  of  $1.51  per  ton  of 
assessable  prunes.  Expenses  in  that 
amount  and  the  assessment  rate  are 
specified  in  the  proposal  hereinafter  set 
forth.  The  assessable  tonnage  is  esti¬ 
mated  by  the  Committee  at  148,000  natu¬ 
ral  condition  tons. 

Consideration  will  be  given  to  any 
written  data,  views,  or  arguments  per¬ 
taining  to  the  proposal  which  are  re¬ 
ceived  by  the  Hearing  Clerk,  U.S.  Depart¬ 
ment  of  Agriculture,  Room  112,  Admin¬ 
istration  Building.  Washington,  D.C. 
20250,  not  later  than  August  20, 1976.  All 
written  submissions  made  pursuant  to 
this  notice  should  be  in  quadruplicate 
and  will  be  made  available  for  public  in¬ 
spection  at  the  office  of  the  Hearing 
Clerk  during  regular  business  hours  (7 
CPR  1.27(b)). 

The  proposal  is  as  follows : 

§  993.327  Expenses  of  the  Prune  Ad¬ 
ministrative  Committee  and  rate  of 
assessment  for  the  1976-77  crop 
year. 

(a)  Expenses.  Expenses  in  the  amount 
of  $222,500  are  reasonable  and  likely  to 
be  incurred  by  the  Pnme  Administrative 
Committee  during  the  crop  year  begin¬ 
ning  August  1,  1976,  for  its  maintenance 
and  functioning  and  for  such  other  pur¬ 
poses  as  the  Secretary  may,  pursuant  to 
the  applicable  provisions  of  the  market¬ 
ing  agreement,  as  amended,  and  this 
part,  determine  to  be  appropriate. 

(b)  Rate  of  assessment.  The  rate  of 
assessment  for  such  crop  year  which  each 
handler  is  required,  pursuant  to  i  993.81, 
to  pay  to  the  Prune  Administrative  CTom- 
mittee  as  his  pro  rata  share  of  the  said 


expenses  is  fixed  at  $1.51  per  ton  of 
salable  prunes  handled  by  him  as  the  first 
handler  thereof. 

Dated;  August  4, 1976. 

Charles  R.  Brader, 

Acting  Director, 
Fruit  and  Vegetable  Division. 
|FR  Doc.76-23065  FUed  8-6-76; 8; 45  ami 


[7  CFR  Part  993] 

DRIED  PRUNES  PRODUCED  IN 
CALIFORNIA 

Undersized  Regulation  and  Salable  and  Re¬ 
serve  Percentages  for  the  1976-77  Crop 
Year 

Notice  is  hereby  given  of  a  proposal 
recommended  by  the  Prune  Administra¬ 
tive  Committee  to:  (1)  Establish  salable 
and  reserve  percentages  of  100  percent 
and  0  percent,  respectively,  for  the  1976- 
77  crop  year;  and  (2)  establish  an  under¬ 
sized  prune  regulation  for  prunes  re¬ 
ceived  by  handlers  from  producers  and 
dehydrators  during  the  1976-77  crop 
year.  The  proposals  are  in  accordance 
with  the  provisions  of  the  marketing 
agreement,  as  amended,  and  Order  No. 
993,  as  amended  (7  CPR  Part  993), 
regulating  the  handling  of  dried  prunes 
produced  in  California.  The  amended 
mart;eting  agreement  and  order  are  ef¬ 
fective  under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674). 

The  Cwnmittee’s  recommendations  are' 
based  on  its  estimate  that  California’s 
1976  dried  prune  production  would  ap¬ 
proximate  165,000  tons  (processed 
weight) ,  and  that  carrying  (xi  August  1, 
1976,  the  beginning  of  the  1976-77  crop 
year,  of  salable  prunes  from  1975  produc¬ 
tion  would  be  about  33,000  tons. 

The  estimated  1976  production, 
coupled  with  the  estimated  carry-in 
would  result  in  a  supply  exceeding  1976- 
77  trade  demand  for  prunes  by  about  17,- 
800  tons.  However,  the  Committee  rec¬ 
ommended  no  volume  regulation  for  the 
1976-77  crop  year.  Instead,  it  recom- 
maided  establishment  of  an  imdersized 
regulation  applicable  to  all  prunes  re¬ 
ceived  by  htmdlers  from  producers  and 
dehydrators  during  that  crop  year.  The 
objective  of  the  undersized  regulation 
would  be  to  remove  the  smallest — i.e.,  the 
least  desirable — prunes  from  the  1976 
crop.  Handlers  cannot  market  imder- 
siz^  pnmes  for  human  consumption,  but 
can  dispose  of  them  in  nonhuman  con¬ 
sumption  outlets  such  as  livestock  fed. 
The  Committee  estimated  that  the  pro¬ 
posed  undersized  regulation  would  re¬ 
duce  the  am>arent  excess  of  about  17,800 
tons  by  approximately  12,400  tons,  still 


leaving  sufficient  prunes  to  fulfill  foreign 
and  domestic  trade  demand  during  the 
1976-77  crop  year,  and  provide  an  ade¬ 
quate  carryout  on  July  31,  1977. 

Under  the  proposal,  French  variety 
pnmes  which  pass  freely  through  a 
screen  opening  of  an  inch  in  di¬ 
ameter  would  be  classified  as  imdersized 
prunes.  For  non-French  prunes,  the 
opening  would  be  of  an  inch  in  di¬ 
ameter. 

Consideration  will  be  given  to  any 
written  data,  views,  or  arguments  per- 
taiiflTig  to  the  proposal  which  are  re¬ 
ceived  by  the  Hearing  Clerk,  U.S.  De¬ 
partment  of  Agriculture.  Room  112, 
Administration  Building,  Washington, 
D.C.  20250,  no  later  than  August  23, 1976. 
All  written  submissions  made  pursuant 
to  this  notice  should  be  in  quadruplicate 
and  will  be  made  available  fm:  public  in¬ 
spection  at  the  office  of  the  Hearing 
Clerk  during  regular  business  hours  (7 
CFR  1.27(b)). 

1.  Salable  and  reserve  percentages  for 
the  1976-77  crop  year. 

§  993.212  Salable  and  reserve  percent¬ 
ages  for  prunes  for  the  1976—77 
crop  year. 

The  salable  and  reserve  percentages 
for  the  1976-77  crop  year  shall  be  100 
percent  and  0  percent,  respectively. 

2.  The  proposed  undersized  prune 
regrulation  for  the  1976-77  crop  year  is  as 
follows: 

§  993.403  Undersized  prune  regulation 
for  the  1976-77  crop  year. 

Pursuant  to  §§  993.49(c)  and  993.52,  an 
undersized  pnme  regulation  for  the 
1976-77  crop  year  is  hereby  established. 
Undersized  prunes  are  prunes  which 
pass  freely  through  roimd  openings  as 
follows:  For  French  prunes,  of  an 
inch  in  diameter;  for  non-French 
prunes,  3%2  of  an  inch  in  diameter. 

It  is  hereby  certified  that  the  economic 
and  infiatkmary  impacts  of  this  regula¬ 
tion  have  been  carefully  evaluated  in  ac¬ 
cordance  with  OMB  Circular  A-107. 

Dated:  August  2, 1976. 

G.  H.  Goldsborough, 

Acting  Director, 
Fruit  and  Vegetable  Division. 

|FR  Doc.76-23063  Filed  8-6-76;8:45  am] 


[7  CFR  Parts  1062,  1007,  1011,  1030, 
1032,  1046,  1049,  1050,  1063,  1064, 
1065,  1068,  1070,  1071,  1073,  1076, 
1078,  1079,  1090,  1094,  1096,  1097, 
1098,  1099,  1101,  1102,  1104,  1106, 
1108,  1120,  1126,  1131,  1132,  1138] 
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PROPOSED  RULES 


(Docket  Sob.  AO-10-A52,  et  al.] 

MILK  IN  THE  ST.  LOUIS-OZARKS  AND 
CERTAIN  OTHER  MARKETING  AREAS 

Notice  of  Recommended  Decision  and  Op¬ 
portunity  To  RIe  Written  Exceptions  on 
Proposed  Amendments  to  Tentative  Mar¬ 
keting  Agreements  and  to  Orders 


r  F  R  Marketing  area  Docket  No. 

I’art 


1062  Si  .  Louis-Ozarks . AO-10-AS2 

1007  (ieorgia . AO-366-A15 

1011  Appalachian . AO-251-A19  ROl 

1030  Chicago  Regional . AO-361-Alk 

1032  Southern  Illinois . AO-S13-A30 

1046  Louisville-Lexington-  AO-12^A46 

VvftTi*?  Trill** 

1040  Indiana _ . AO-319- A27 

1050  Central  Illinois . . AO-355-A20 

1063  Quad  Cities-Dubuque . AO-105-A43  ROl 

1064  Greater  Kansas  City . AO-2^A50 

1065  Nebraska-Western  Iowa...  AO-86- A36 

1068  Upper  Midwest . AO-178- A35 

1070  C^ar  Rapids-Iowa  City..  AO-229-A32  ROl 

1071  Neosho  VaUey .  AO-227-A33 

1073  Wichita,  Kans . AO-173-A34 

1076  Eastern  South  Dakota . AO-260-A23 

1078  North  Central  Iowa . AO-272- A27  ROl 

d079  Des  Moines,  Iowa . AO-295-A32  ROl 

1090  Chattanooga,  Tenn .  AO-266-A21  ROl 

1094  New  Orleans,  Mississippi..  AO-103-A39 

1096  Greater  Louisiana . AO-257-A27 

1097  Memphis,  Tenn . AO-219- A33 

1098  Nashville,  Tenn . AO-184-A41 

1099  Paducah,  Ky . AO-183-A35 

1101  KnoiviUe,  Tenn . AO-195-A25  ROl 

1102  Fort  Smith,  Ark . AO-237-A27 

1104  Red  River  VaUey . AO-298-A27 

1106  Oklahoma  MetropoUtan...  AO-210-A40 

1108  Central  Arkansas . AO-24^A31 

1120  Lubbock-Plainview,  Tex..  AO-328-A20 

1126  Texas . AO-281-A44 

1131  Central  Arizona . AO-271-A22 

1182  Texas  Panhandle . AO-26a-A29 

1138  Rio  Grande  VaUey . AO-336-A25 


Notice  is  hereby  given  of  the  filing  with 
the  Hearing  Clerk  of  this  recommended 
decision  with  respect  to  proposed  amend¬ 
ments  to  the  tentative  marketing  agree¬ 
ments  and  orders  regulating  the  han¬ 
dling  of  milk  in  the  aforesaid  marketing 
areas. 

Interested  parties  may  file  written  ex¬ 
ceptions  to  this  decision  with  the  Hear¬ 
ing  Clerk.  United  States  Department  of 
Agriculture,  Washington,  D.C.  20250,  on 
or  before  August  24, 1976.  The  exceptions 
should  be  filed  in  quadruplicate.  All 
written  submissions  made  pursuant  to 
Uils  notice  8^  be  made  available  for 
pifiilic  inspiection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CPR  1.27(b)). 

The  above  notice  of  filing  of  the  deci¬ 
sion  and  of  omxirtunity  to  file  exceptions 
thereto  is  issued  pursuant  to  the  provi¬ 
sions  of  the  A^cultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
UJS.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure  govern¬ 
ing  the  formulation  of  marketing  agree¬ 
ments  and  marketing  orders  (7  CPR 
Part  900) . 

Preximinary  Statement 

The  hearing  on  the  record  of  which 
this  recommended  decision  is  based  was 
conducted  at  Clayton,  Missouri,  on  June 
2-4,  1976,  pursuant  to  notice  thereof 
which  was  issued  May  10,  1976  (41  PR 
19650). 

The  material  issue  on  the  record  of  the 
hearing  relates  to  whether  the  procedure 
for  annoimclng  the  Class  n  price  should 
be  changed  In  the  orders  affected  by  this 
proceeding. 


BACKGROUND 

In  1970,  interested  parties  asked  the 
Department  to  conduct  a  rulemaking 
hearing  on  proposals  to  provide  uniform 
classification  provisions  which  ultimately 
included  39  ^  milk  orders.  The  Milk  In¬ 
dustry  Poundation,  representing  reg¬ 
ulated  handlers,  proposed,  among  other 
things,  that  advance  pricing  be  provided 
for  Class  II  and  Class  in  milk. 

The  hearings  on  these  proposals  were 
conducted  in  1970  and  1971.  In  August 
1974  the  orders  w'ere  changed  to  provide 
for  3  classes  in  place  of  the  previous  2- 
class  system.  The  proposal  for  advance 
pricing,  however,  was  denied.  MIP  had 
requested  that  if  there  were  to  be  three 
classes  the  Secretarj'  should  announce 
the  Class  II  and  Class  III  price  on  the 
5  th  of  the  month  for  which  the  price  was 
applicable.  That  is,  on  June  5th  the  Sec¬ 
retary  would  announce  the  Class  n  and 
Cfiass  III  price  for  the  month  of  June. 
Historically,  the  orders  have  provided 
that  the  price  for  producer  milk  going 
into  manufactured  products  be  an- 
noimced  on  the  5th  of  the  month  follow¬ 
ing  the  month  to  which  it  was  applicable. 

In  exceptions  filed  to  the  revised  rec¬ 
ommended  decision,  there  was  a  general 
concensus  among  both  handler  (includ¬ 
ing  MIP)  and  producer  groups  that  the 
present  method  of  announcing  surplus 
prices  should  continue  with  respect  to 
Class  in  milk.  These  groups  generally 
urged,  however,  that  the  Class  n  price 
for  the  month  be  announced  by  the  fifth 
day  of  the  month  and  be  based  on  the 
Minnesota-Wisconsin  price  for  the  pre¬ 
ceding  month. 

In  the  decisions  issued  on  the  matters 
at  issue  the  Assistant  Secretary  con¬ 
cluded  that: 

•  •  •  the  prices  paid  by  regulated  handlers 
for  Class  III  milk  should*  correspond  very 
closely  with  the  pay  prices  during  the  month 
of  delivery  for  manufacturing  grade  milk 
If  these  handlers  are  to  be  competitive  In 
the  sale  of  the  principal  surplus  products. 

The  same  considerations  are  Involved  in 
the  case  of  an  advance  announcement  of 
prices  for  milk  used  in  the  proposed  Class 
n  products.  The  influence  of  the  manufM- 
turlng  milk  price  level  on  the  competitive 
relationship  of  producer  mUk  for  Class  n  use 
is  similar  to  that  for  producer  milk  used  in 
the  proposed  Class  III  products.  Therefore 
the  price  for  Class  II  mUk  should  be  an¬ 
nounced  on  the  same  basis  as  the  price  for 
Class  ni  milk.  (Ref.  39  FR  8731,  March  6, 
1974) 

It  was  intended  that  these  conclusions 
would  be  weighed  in  the  context  of 
earlier  findings  in  the  decision  dealing 
with  the  appropriate  level  and  procedure 
for  pricing  surplus  milk  which  clearly 
established  the  problem  which  can  re¬ 
sult  when  Class  II  and  Class  in  prices 
get  out  of  alignment  with  each  other  or 
with  manufacturing  grade  milk  values. 


*  The  number  later  was  reduced  to  32 
through  the  merger  of  various  orders  In 
Texas  and  In  the  Upper  Midwest.  The  Ap¬ 
palachian  and  Knoxville  orders  are  included 
in  this  proceeding  (bringing  the  total  to  34) 
because  they  are  involved  in  a  merger 
proceeding  with  the  Chattanooga  market 
which  originaUy  was  included  in  the  unl- 
fOTm  classification  proceeding. 


Previously  in  the  decision  in  discussing 
the  appropriate  means  of  pricing  surplus 
milk  the  Assistant  Secretary  stated: 

•  *  •  as  adopted  herein  the  new  Class  II 
price  under  each  order  would  be  the  Min¬ 
nesota-Wisconsin  price  plus  10  cents.  Should 
the  Class  III  price  drop  significantly  below 
the  price  for  producer  milk  used  in  Class  II, 
there  would  be  an  incentive  for  processors 
of  such  Class  II  products  as  Ice  cream  and 
cottage  cheese  to  displace  producer  milk  with 
nonfat  dry  milk  and  butter  made  from  milk 
priced  at  the  lower  Class  III  price.  The  net 
effect  of  this  practice  would  be  an  un¬ 
economical  lowering  of  total  returns  to  pro¬ 
ducers.  (Ref.  39  FR  8719,  March  6,  1974) 

The  Assistant  Secretary  stated  further 
in  the, decision: 

Although  cooperatives  proposed  Class  II 
price  differentials  of  10,  15,  20  and  25  cents, 
the  Class  II  differential  for  each  market 
should  be  the  same.  The  distribution  of  the 
adopted  Class  II  products  from  a  single  plant 
often  extends  over  a  broad  region  encom¬ 
passing  several  Federal  order  marketing  areas. 
Numerous  examples  were  cited  on  the  record 
concerning  the  widespread  sales  of  yogurt, 
cream  items,  frozen  desserts,  and  cottage 
cheese  in  particular.  Because  of  the  Intermar¬ 
ket  competition,  a  uniform  Class  II  price 
differential  should  be  provided  in  these  orders 
to  complement  the  uniform  classification 
provision.  A  price  differential  of  10  cents  rea¬ 
sonably  refiects  the  added  value  which  han¬ 
dlers  are  able  to  pay  for  producer  milk  in 
such  uses  as  compared  to  processing  milk 
supplies  or  finished  products  from  other 
sources.  (Ref.  39  FR  8722,  March  6,  1974) 

Following  the  decision,  and  order,  57 
handlers  regulated  by  26  marketing 
orders  filed  a  pietition  pursuant  to  sec¬ 
tion  (15)  (A)  of  the  Act.  The  petition 
alleged  that  the  Secretary  erred  in  deny¬ 
ing  the  MIP  proposal  for  advance  pricing 
on  Class  II  milk.  The  arguments  were 
made  by  petitioners  that  the  method  of 
pricing  Class  II  milk,  as  currently  found 
in  the  orders,  was  a  denial  of  due  process, 
that  the  Secretary  lacked  statutory  au¬ 
thority  for  such  pricing  and  that  1:he 
hearing  record  did  not  contain  substan¬ 
tial  evidence  supporting  the  Secretary’s 
decision  for  denying  the  proposal. 

On  April  29,  1976,  the  Judicial  Officer 
issued  a  decision  and  other  in  which  he 
foimd  the  provisions  of  the  26  marketing 
orders  not  to  be  in  accordance  with  law. 
In  reaching  this  conclusion  he  found  the 
findings  of  the  Assistant  Secretary  in  the 
decision  to  deny  advance  pricing  for 
Cfiass  II  milk  to  be  “totally  inadequate." 
The  Judicial  Officer  also  foimd  that  he 
could  not,  on  the  basis  of  the  evidence 
in  record,  agree  with  the  petitioners’  pro¬ 
posed  findings  that  their  proposed 
method  of  pricing  would  effectuate  the 
purposes  of  the  Act.  He  also  denied  peti¬ 
tioners'  contention  .that  the  Secretary 
lacked  statutory  authority  for  the  pres¬ 
ent  method  of  pricing  and  that  such  pric¬ 
ing  was  a  denial  of  due  process.  In  sum¬ 
mary,  the  Judicial  Officer’s  decisions  sup¬ 
ported  the  Secretary  in  all  aspects,  with 
the  exception  of  the  Inadequate  findings 
in  the  decision  following  the  rulemaking 
proceedings. 

’The  Judicial  Officer  referred  the  mat¬ 
ter  to  the  Secretary  in  order  that  the 
Department  could  take  whatfever  correc¬ 
tive  action  it  deemed  necessary.  The  Ju¬ 
dicial  Officer  retained  jurisdiction  of  the 


FEDERAL  REGISTER,  VOL.  41,  NO.  154 — MONDAY,  AUGUST  9,  1976 


PROPOSED  RULES 


33277 


proceeding  for  purposes  of  allowing  the 
petitioners  to  come  before  the  Judicial 
Officer  if  they  were  not  satisfied  with  the 
corrective  action  taken  by  the  Depart¬ 
ment.  The  Department  concluded  that  a 
hearing  should  be  convened  to  consider 
fiurther  the  issue  of  advance  pricing  for 
Class  II  milk. 

Findings  and  Conclusions 

The  following  findings  and  conclusions 
on  the  material  issue  are  based  on  evi¬ 
dence  presented  at  the  hearing  and  the 
record  thereof : 

Class  II  pricing.  The  orders  should 
not  be  amended  to  change  the  procedure 
for  annoimcing  the  Class  II  milk  price. 

The  orders  presently  provide  that  the 
Class  II  milk  price  shall  be  the  basic 
formula  price  for  the  month  (the  Minne- 
sota-Wisconsin  price)  plus  10  cents.  The 
orders  provide  further  that  the  market 
administrator  shall  annoimce  publicly  on 
or  before  the  5th  day  of  each  month  the 
Class  n  price  for  the  preceding  month. 

A  number  of  the  handlers  regulated  by 
the  orders  covered  by  this  proceeding 
were  represented  at  the  hearing  by  the 
Milk  Industry  Poimdation  and  the  Inter¬ 
national  Association  of  Ice  C^ream  Manu¬ 
facturers.  The  Milk  Industry  Foundation 
is  a  trade  association  representing  fluid 
milk  processors  regulated  by  each  of  the 
orders  under  consideration  in  the  pro¬ 
ceeding.  Members  of  the  association  (H)- 
erate  about  1,000  fluid  milk  processing 
plants  and  process  about  75  percent  of 
the  total  fluid  milk  packaged  in  the  U.S. 
The  Foundation  also  represents  some  of 
the  companies  which  manufacture,  dis¬ 
tribute  and  sell  cottage  cheese,  yogurt, 
dips,  dressings,  soiur  cream,  and  other 
products  which  are  included  in  the  Class 
II  definition  of  the  orders  covered  by  this 
proceeding. 

Likewise,  the  International  Associa¬ 
tion  of  Ice  Cream  Manufacturers  is  a 
trade  association  representing  a  number 
of  manufacturers  of  frozen  desserts. 
These  include  ice  cream,  ice  milk,  sher¬ 
bets,  milk  shakes  and  other  mixes  and 
combinations  which  are  classified  as 
Class  II  by  the  orders  in  this  hearing. 
Members  of  the  association  operate  800 
frozen  dessert  plants  and  manufacture 
about  85  percent  of  the  total  frozen  des¬ 
serts  manufactured  in  the  U.S. 

The  associations  made  alternative  pro¬ 
posals  at  the  hearing  to: 

(1)  Announce  the  Class  II  prices 
on  the  same  date  as  Class  I  prices 
are  announced  (Under  present  proce¬ 
dures  this  would  provide  that  the  Min- 
nesota-Wisconsin  price,  w'hich  is  an¬ 
nounced  on  the  5th  of  each  month, 
be  applied  to  milk  purchased  the 
following  month;  thereby  providing  for 
a  25-day  advance  notice  in  most 
months) ;  or  (2)  use  the  Minnesota -Wis¬ 
consin  price  announced  on  the  5th  day 
of  the  month  to  set  the  Class  II  price  ef¬ 
fective  on  the  20th  of  the  month,  or  on 
the  first  Mcmday  following  the  20th  of 
each  month  to  accommodate  the  current 
policy  of  the  many  retailers  to  make  price 
changes  on  Mondays. 

A  third  proposal  was  offered  which 
would  provide  about  15  days  advance 


notice  by  revising  the  method  of  corn- 
puting  the  basic  formula  price  of  the  re¬ 
spective  orders  and  the  announcement 
date  of  the  Class  n  price.  After  objec¬ 
tions  and  arguments  by  interested  par¬ 
ties,  the  Administrative  Law  Judge  pre¬ 
siding  ruled  that  the  proposal  to  modify 
the  basic  formula  price  was  outside  the 
scope  of  theliearing  notice  and  the  work- 
papers  and  exhibits  supporting  such  pro¬ 
posal  were  excluded  from  evidence.  On 
this  basis,  no  further  consideration  con¬ 
cerning  this  proposal  is  given  herein. 

Producer  cooperative  associations 
were  generally  represented  by  the  Na¬ 
tional  Milk  Producers  Federation.  The 
Federation  is  an  organization  whose 
membership  consists  exclusively  of  co¬ 
operative  associations  of  dairy  farmers 
and  federations  of  such  cooperative  as¬ 
sociations.  Milk  of  one  or  more  member 
cooperative  associations  is  marketed  in 
each  area  regulated  by  a  Fedreal  order 
subject  to  the  hearing. 

The  producer  association  represented 
by  the  Federation,  and  most  other  pro¬ 
ducer  representatives  who  appeared  at 
the  hearing,  testified  that  advance  Class 
II  pricing  should  not  be  adopted  on  the 
basis  of  this  proceeding.  They  pointed 
out  that  studies  were  imderway  in  an 
effort  to  devise  a  means  whereby  the  de¬ 
sires  of  handlers  for  more  current  sur¬ 
plus  class  price  announcements  might 
be  acccHnmodated  in  conjunction  with  a 
modification  of  the  Class  I  pricing  pro¬ 
cedure.  In  the  interim  they  argued  that 
any  effort  to  modify  the  Class  n  pricing 
procedure  on  the  basis  of  this  record 
could  only  create  problems  which  would 
have  serious  disruptive  and  disorderly 
effects  on  milk  marking  under  the  re¬ 
spective  orders. 

Handlers  testified  that  they  do  not 
know  the  Class  n  milk  price  until  the 
5th  day  after  the  close  of  the  month. 
They  pointed  out  that  they  have  brought 
the  raw  milk,  manufactured  various 
Class  II  products,  generally  sold  such 
products  to  their  customers,  and  often 
have  made  collections  for  such  sales 
without  knowing  the  cost  of  the  most 
important  single  cost  element  involved 
in  the  price  of  such  products.  They  allege 
that  they  cannot  estimate  or  anticipate 
the  actual  Class  n  price  with  sufficient 
accuracy  or  consistency  to  serve  as  a 
reasonable  basis  for  costing  and  thus 
are  placed  in  an  intolerable  and  unwar¬ 
ranted  competitive  position. 

The  announcement  of  class  prices, 
other  than  Class  I,  after  the  end  of  the 
month  has  been  traditional  under  Fed¬ 
eral  milk  orders  and  has  never  previous¬ 
ly  been  challenged.  The  apparent  reason 
for  the  current  challenge  is  that  the  time 
involved  In  effectuating  resale  price 
changes  has  been  significantly  extended 
in  recent  years.  Currently,  a  large  per¬ 
centage  of  Class  II  items  processed  is 
sold  to  retail  food  chains  which  are  high¬ 
ly  concentrated  organize ti(ms.  Usually, 
cottage  cheese,  yogurt,  ice  cream,  and 
similar  products  which  are  supplied  to 
such  stores  are  bought  centrally.  Fre¬ 
quently,  prices  for  Class  n  products  sold 
through  the  individual  stores  of  the  chain 


are  established  for  entire  divisions  at  a 
central  level.  According  to  proponents, 
this  activity  requires  planning  and,  most 
Importantly,  comm\micatlon  with  a 
number  of  people  in  order  to  effectuate  a 
price  change. 

After  receiving  notification  of  the  Class 
II  price  which  necessitates  changes  in 
prices  to  wholesale  accoimts,  handlers 
must  prepare  new  price  lists  and  discuss 
the  contemplated  price  changes  with 
their  customers  who  in  turn,  if  agreeing 
to  the  change,  must  notify  their  own 
retail  outlets  of  any  changes  which  may 
be  appropriate.  Handlers’  testimony  is 
that  usually  changes  in  a  Federal  order 
handler’s  Class  n  product  prices  cannot 
be  effective  until  retail  store  prices  can 
be  adjusted.  Handlers  clalm^  that  to 
implement  the  entire  pricing  procedure 
in  an  orderly  manner  there  must  be  at 
least  15  days’  notice  from  the  time  Class 
II  prices  are  announced  imtil  they  be¬ 
come  effective. 

In  describing  the  foregoing  situation, 
handlers  stressed  that  the  food  Industry 
Is  characterized  by  vigorous  comp>eti- 
tion.  Each  package  size  of  each  item  the 
manufacturer  or  retailer  handles  is  a 
factor  in  his  ultimate  gross  margin.  In 
the  case  of  staple  products,  such  as  dairy 
products,  a  change  in  the  retail  price 
may  weigh  heavily  in  forming  a  consum¬ 
er’s  view  of  the  store’s  general  price  level. 
Thus,,  according  to  proponents,  retailers 
are  always  concerned  that  any  increase 
in  the  retail  price  of  dairy  products  will 
result  in  reduced  overall  sales  and  a  re¬ 
duction  in  gross  margin  dollars  rather 
than  an  increase. 

TTie  general  procedure  involved  in  im¬ 
plementing  a  price  change  was  repre¬ 
sented  as  follows:  (1)  Pre-notification 
of  the  customer  that  a  price  change  is 
imminent;  (2)  transmission  of  a  new 
price  list  and  negotiation  with  the  cus¬ 
tomer;  (3)  management  decision  on  the 
part  of  the  retail  food  chain  regarding 
new  prices;  (4)  preparation  of  a  new 
price  list  by  the  retail  food  chain  for  dis¬ 
tribution  to  each  store;  (5)  distribution 
of  the  new  price  list  to  each  store;  and 
(6)  effectuation  of  the  new  price  list. 

Proponents  urged  that  Class  II  prices 
be  announced  on  the  same  date  that 
Class  I  prices  are  announced.  Under 
present  procedures  this  would  require 
that  the  Minnesota -Wisconsin  price  for 
the  preceding  month,  which  is  an¬ 
nounced  on  the  5th  day  of  the  month, 
be  the  applicable  price  for  milk  pur¬ 
chased  the  following  month,  thereby  pro¬ 
viding  for  a  25-day  advance  notice  in 
most  months.  As  an  alternative  they  pro¬ 
posed  use  of  the  Minnesota-Wisconsin 
price  announced  on  the  5th  of  the  month 
as  the  Class  n  price  for  the  period  from 
the  20th  of  the  month  through  the  19th 
of  the  following  month.  ’They  further 
suggested  the  possibility  of  making  the 
price  effective  for  the  period  beginning 
on  the  first  Monday  following  the  20th. 

Proponents  testified  at  length  that 
handlers  would  not  be  disadvantaged  un¬ 
der  advance  pricing  for  Class  n  milk. 
Presumably,  this  point  was  stressed  to 
refute  one  of  the  findings  to  this  effect 
set  forth  In  the  Department’s  decision 
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denying  advance  Class  n  pricing.  How¬ 
ever  what  proponents  have  failed  to  un¬ 
derstand  is  that  the  basic  concern  of  the 
Department  relates  to  the  marketing 
problems  which  would  result  from  price 
disparities  between  regulated  handlers 
who  use  producer  milk  in  the  manufac¬ 
ture  of  Class  n  products,  and  dealers 
using  nonfederally  regulated  supplies. 
Because  regulated  handlers  can  readily 
adjust  their  operations  to  remove  the 
competitive  disadvantages,  it  is  produc¬ 
ers  who  in  the  end  suffer  the  adverse 
consequences  of  the  price  disparities. 

As  would  be  expected,  the  evidence  In 
this  proceeding  is  that  because  regulated 
handlers  have  flexibility  to  adjust  their 
operations,  they  would  not  be  disadvan¬ 
taged  under  advance  Class  H  pricing  in 
competing  with  unregulated  handlers. 
Under  normal  circumstances  if  the  Class 
n  price  w'ere  too  high  in  relation  to  the 
Class  m  price,  reflated  handlers  could 
reject  producer  milk  and  buy  cheaper  In¬ 
gredients  made  from  Class  IH  milk  for 
making  Class  II  products.  This  would  ift- 
sure  that  they  continue  to  be  competi¬ 
tive  with  unregulated  handlers.  On  the 
other  hand,  if  the  Class  II  price  were 
lower  than  the  Class  m  price,  regulated 
handlers  would  have  a  strong  incentive 
for  the  use  of  lower-price  producer  milk 
In  producing  Class  II  products.  Under 
such  circiunstances  they  would  actually 
have  an  advantage  in  competition  with 
unregulated  handlers.  s 

Producer  witnesses  testified,  almost 
unanimously,  that  the  present  Cflass  II 
pricing  provisions  should  not  be  changed 
on  the  basis  of  this  proceeding.  They  con¬ 
tended  that  adoption  of  provisions  for 
advanced  announcement  of  the  Class  11 
price  under  existing  circumstances  would 
set  the  stage  for  disorderly  marketing 
conditions  which  could  only  result  in  re¬ 
duced  returns  to  producers  generally. 

The  record  evidence  indicates  that  cot¬ 
tage  cheese  and  frozen  desserts  represent 
an  important  outlet  for  reserve  milk  sup¬ 
plies  in  regulated  markets.  For  1975, 
about  11  percent  of  the  producer  milk 
priced  under  the  orders  in  tols  proceeding 
was  used  in  Class  H,  and  over  75  percent 
of  such  Class  H  utilization  was  r^re- 
sented  by  cottage  cheese  and  frozen 
desserts. 

Cottage  cheese  and  frozen  dessert 
plants,  for  the  most  part,  are  located  in 
heavily  populated  areas  and  are  most 
often  operated  In  conjunction  with  the 
fluid  milk  business.  Proprietary  handlers 
seemingly  prefer  fresh  producer  milk  in 
the  production  of  Class  n  products,  par¬ 
ticularly  cottage  cheese.  Accordingly, 
they  look  to  producers  and  their  coopera¬ 
tive  associations  for  a  supply  of  fluid 
milk  for  such  Class  n  utili^tion. 

While  proprietary  handlers  may  desire 
a  regular  and  dependable  supply  of  milk 
for  use  in  Class  n,  they  are  not  required 
by  the  respective  orders  to  accept  any 
milk  they  do  not  need  or  want.  Further¬ 
more,  handlers’  needs  for  local  milk  for 
Class  n  use  are  strongly  Influenced  by 
price  considerations.  Dairy  farmers,  on 
the  other  hand,  must  have  a  market  for 
their  milk  every  day  of  the  year. 


Cooperative  associations  generally  per¬ 
form  the  essential  role  of  balancing  han¬ 
dlers’  needs,  and  of  providing  an  assured 
market  for  'heir  member  producer  milk. 
This  is  an  important  consideration  in 
evaluating  whether  disorderly  marketing 
conditions  could  result  from  adopting  ad¬ 
vance  pricing  for  Class  II  milk. 

An  analysis  of  data  introduced  into 
evidence  shows  that  if  advance  pricing 
of  Class  II  milk,  based  on  the  basic  for¬ 
mula  price  of  the  second  preceding 
month,  had  been  in  effect  for  the  52- 
month  period  of  January  1972  through 
April  1976,  there  w’ould  have  been  30 
months  (nearly  60  percent  of  the  time) 
when  the  Class  11  price  would  have  been 
lower  than  the  Class  IH  price.  In  only 
10  months  (20  percent  of  the  time)  would 
the  Class  II  price  have  exceeded  the 
Class  HI  price  by  more  than  10  cents. 

The'  prevalence  of  Class  H  prices  that 
are  lower  than  Class  HI  prices  could  not 
promote  continuing  orderly  marketing 
conditions.  Several  tables  of  a  handler 
exhibit  introduced  into  evidence  com¬ 
puted  the  values  of  butterfat  and  nonfat 
dry  milk  solids  using  the  current,  pre¬ 
vious  and  second  preceding  month’s 
Minnesota-Wisconsin  price.  The  com¬ 
puted  values  were  compared  with  the 
value  of  butterfat  and  nonfat  milk  solids 
based  on  market  prices  of  butter  and 
powder.  This  data  purported  to  demon¬ 
strate  that  advance  pricing  would  not  re¬ 
sult  In  sufficient  price  differences  to  in¬ 
fluence  handler  decisions  to  use  producer 
milk  for  Class  H. 

The  market  prices  of  butterfat  and 
nonfat  milk  solids  of  course  reflect  the 
processing  costs  of  converting  whole  milk 
into  butter  and  powder.  No  comparable 
costs  were  included  in  the  calculations 
for  converting  the  various  Minnesota- 
Wisconsin  prices  into  the  value  of  butter¬ 
fat  and  nonfat  milk  solids;  i.e.,  separa¬ 
tion  and  other  related  processing.  Thus, 
it  is  not  siuprising  that  the  data  might 
indicate  that  handlers  would  have  no 
significant  incentive  to  purchase  manu¬ 
factured  products  for  use  in  the  process¬ 
ing  of  Class  n  items  rather  than  using 
producer  milk.  Additionally,  the  calcu¬ 
lations  did  not  reflect  the  10  cent  Class 
n  differential  which  would  add  about 
1-cent  per  pound  to  the  cost  of  nonfat 
solids  in  producer  milk. 

The  data  presented  by  proponents  In¬ 
dicate  that  the  value  per  poimd  of  fat 
does  not  alter  appreciably  whether  the 
current,  preceding,  or  second  preceding 
month’s  Minnesota-Wisconsin  price  is 
used  to  establish  the  Class  H  price.  There 
are  two  reasons  why  the  proposed  ad¬ 
vance  pricing  has  but  a  minor  effect  on 
the  butterfat  value.  First  and  most  im¬ 
portantly,  the  butterfat  differential  used 
in  computing  the  value  of  butterfat,  is 
based  on  the  current  month’s  butter 
quotations.  This  is  prescribed  by  the 
order.  Secondly,  since  the  announced 
price  is  for  milk  containing  3.5  percent 
butterfat,  most  of  the  weight  of  any  price 
change  in  the  Minnesota-Wisconsin 
series  necessarily  is  allocated  to  the  skim 
value.  Thus,  considering  butterfat  values 
only,  it  would  take  a  3-cent  per  pound 


change  in  butterfat  value  to  cause  a  10 
cent  price  change  for  milk  of  3.5  percent 
test.  In  only  2  of  the  51  months  (Jan¬ 
uary  1972-March  1976)  would  the  pro¬ 
posed  2 -month  advance  pricing  yield  a 
butterfat  value  difference  in  excess  of 
3  cents  per  pound. 

Based  on  data  in  the  record  for  the 
period  January  1972  through  March 
1976,  skim  milk  values  computed  from 
the  Minnesota-Wisconsin  price  of  the 
second  preceding  month  would  have  been 
higher  in  10  months,  and  lower  In  41 
months  than  skim  milk  values  computed 
from  the  Minnesota-Wisconsin  price  for 
the  current  month.  When  it  is  considered 
that  the  Class  II  price  is  10  cents  over 
the  Class  IH  price,  the  resulting  situation 
is  that  the  Class  H  skim  values  would 
have  been  le.ss  than  Class  IH  skim  values 
in  29  months,  or  more  than  one-half 
the  time. 

The  largest  proportion  of  Class  H  skim 
milk  use  is  in  the  production  of  cottage 
cheese.  During  14  of  the  51  months 
(about  one-fourth  of  the  time)  use  of 
the  second  preceding  month’s  Minne¬ 
sota-Wisconsin  price  would  have  resulted 
in  a  skim  milk  value  more  than  44  cents 
less  than  that  whioh  would  have  re¬ 
sulted  from  use  of  the  current  month’s 
Minnesota-Wisconsin  price.  Since  it  is 
commonly  accepted  that  100  pounds  of 
whole  milk  will  yield  about  15  poimds 
of  cottage  cheese  curd,  a  44  cent  per 
100  pounds  lower  price  would  be  the 
equivalent  of  3  cents  F>er  poimd  on  cot¬ 
tage  cheese.  Handlers  subject  to  advance 
Class  n  pricing  who  make  cottage  cheese 
thus  would  have  had  at  least  a  3-cent 
per  pound  advantage  over  other  cottage 
cheese  manufacturers  about  one-fourth 
of  the  time.  This  could  have  far  reaching 
consequences  since  the  record  Indicates 
that  cottage  cheese  sales  are  very  com¬ 
petitive  in  the  retail  market  and  hence 
resale  prices  tend  to  reflect  current  ad¬ 
justments  in  ingrredients  costs. 

Other  cottage  cheese  manufacturers 
competing  for  sales  with  regulated  han¬ 
dlers  under  these  orders  would  almost 
necessarily  have  to  adjust  their  prices 
to  remain  competitive  and  absorb  the 
cost  or  risk  loss  of  sales  to  handlers 
subject  to  the  advance  notice.  In  either 
case,  a  secondary  result  would  be  the 
shifting  of  milk  supplies  away  from  cot¬ 
tage  cheese  into  other  higher- valued  sur¬ 
plus  uses.  Such  higher-valued  uses  under 
such  circiunstance  likely  would  be  butter- 
powder  or  hard  cheese.  TTie  Increased 
quantities  of  milk  going  into  these  re¬ 
sidual  milk  products  reasonably  could  be 
expected  to  have  a  depressing  effect  on 
manufacturing  milk  values  and  hence  on 
the  Minnesota-Wisconsin  price.  This 
would  effect  a  lower  basic  formula  price 
which  in  turn  would  lower  the  pool  value 
of  milk  in  all  classes  under  the  respective 
orders.  Such  effect  would  not  be  reflective 
of  any  change  in  total  milk  supplies, 
'relative  to  demand.  Advance  pricing 
under  such  circumstances  could  not  be 
concluded  to  be  in  furtherance  of  the 
expressed  purpose  of  the  Act. 

The  foregoing  Illustrates  precisely  the 
tj’pe  of  problem  which  could  be  created 
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by  advance  Class  n  pricing  under  exist¬ 
ing  clrcmnstancef.  Over  the  past  several 
years  advanced  pricing  would  have  re* 
suited  In  Class  n  prices  as  high  as  $1.52 
per  hundredweight  over  the  Class  m 
price  and  as  low  as  $1.03  per  hundred¬ 
weight  below  the  Class  m  price.  Such 
price  variances  would  have  been  In  direct 
contradiction  with  the  Department’s 
finding  that  appropriately  the  Class  n 
price  should  be  maintained  at  a  level  10 
cents  over  the  Class  m  price.  Even  han¬ 
dlers  testified  at  the  June  1976  hearing 
that  this  relationship  should  not  be 
changed. 

Witnesses  for  cooperative  associations 
testified  that  they  foresaw  no  end  to  the 
volatility  of  dairy  product  prices  of  the 
past  few  years.  Substantial  upward  and 
downward  movement  is  anticipated  at 
least  over  the  next  18  months.  While 
handlers  testified  that  there  is  less  likely 
to  be  the  degree  of  price  volatility  there 
has  been  in  the  past,  their  prognostica¬ 
tion  was  limited  to  the  period  through 
December  1976. 

A  provision  for  advance  Class  II  pric¬ 
ing  hi  the  respective  orders  would  have 
far  greater  consequences  than  merely 
providing  handlers  with  a  convenient 
means  of  implementing  resale  price 
changes  for  their  customers.  Disorderly 
marketing  conditions  readily  could  be 
created  in  any  circumstances  where  order 
Class  II  prices  are  lower  than  residual 
manufacturing  milk  values  (Class  III 
price). 

The  evidence  on  the  record  indl<Jates 
that  returns  to  producers  under  these 
orders  would  have  been  reduced  by  $14 
millicm  if  advance  Class  11  pricing,  based 
on  the  basic  formula  price  of  the  second 
preceding  month,  had  been  in  effect  from 
the  effective  date  of  the  uniform  classi¬ 
fication  provisions  (August  1974)  through 
April  1976.  During  that  period  the  Class 
n  price  would  have  averaged  11  cents 
less  than  the  Class  in  price  instead  of 
being  10  cents  over  the  Class  m  price 
as  presently  prescribed. 

if  advance  (Hass' n  pricing  had  been 
based  on  the  basic  formula  of  the  pre¬ 
ceding  month,  producer  revenue  would 
have  been  decreased  $6  million,  and  the 
(Hass  n  price  would  have  averaged  about 
the  same  as  the  Class  m  price. 

The  10-cent  (Hass  n  differential  was 
established  In  recognition  of  the  addi¬ 
tional  value  of  (Hass  n  milk  to  handlers 
and  as  a  partial  compensation  to  pro¬ 
ducers  for  the  additional  costs  in  moving 
milk  for  such  iise  to  the  central  market. 
Advance  (Hass  n  pricing,  in  effect,  would 
have  created  a  negative  differential 
which  would  have  resulted  in  an  unjusti¬ 
fied  reducticm  in  producer  returns.  There 
is  no  economic  Justification  why  dairy 
farmers  or  cocHDerative  associations 
should  sell  milk  for  (Hass  n  use  for  a 
price  less  than  the  Class  m  price  plus 
10  cents. 

Whenever  the  (Hass  n  price  was  lower 
than  the  Class  in  price,  cooperative  as¬ 
sociations  would  have  a  strong  urgency 
to  move  the  milk  into  other  manufactur¬ 
ing  uses  (Class  IH)  because  there  would 
be  no  ec(«(Mnic  incentive  for  the  delivery 
of  milk  to  the  centra]  market  for  (Hass 


II  use.  On  the  other  hand,  whenever  the 
Class  n  price  was  above  the  (Hass  m 
price  handlers  would  have  an  Incentive 
to  use  other  source  milk  in  the  form  of 
butterfat  and  nonfat  dry  milk  or  con¬ 
densed  skim  milk  and  turn  member  milk 
back  to  c<x)peratlves. 

’The  number  of  facilities  available  for 
processing  butter,  hard  cheese,  and  non¬ 
fat  dry  milk  has  gradually  diminished 
over  the  years.  While  facilities  are  gen¬ 
erally  adequate  for  processing  reserve 
milk  into  Class  m  products,  it  is  often 
necessary  to  move  milk  great  distances 
to  available  facilities.  If  dairy  farmers 
through  their  cooperative  associations 
were  forced  to  find  alternative  markets 
for  milk  previously  used  in  (Hass  n,  sub¬ 
stantial  additional  hauling  costs  would 
be  incurred  in  many  circumstances  in 
moving  milk  to  widely  scattered  and  dis¬ 
tant  manufacturing  facilities.  This  could 
only  result  in  lower  net  returns  to  mem¬ 
ber  producers. 

Where  convenient  manufacturing  out¬ 
lets  are  not  available  there  could  be  an 
incentive  to  seek  fluid  outlets  in  other 
than  normal  markets,  nils  could  result 
in  a  ccHnpetitlve  situation  in  which  it 
might  be  impossible  to  recover  necessary 
service  charges  to  the  end  that  serious 
disorderly  marketing^cmiditions  could  be 
created. 

Under  usual  situations  in  most  markets 
it  is  cooperative  associations  that  co¬ 
ordinate  the  disposition  of  the  market’s 
normal  seasonal  reserves.  Because  co¬ 
operatives  are  committed  to  an  assured 
market  for  their  members’  milk,  handlers 
buying  member  and  nonmembers  milk 
usually  adjust  their  supply  by  adjusting 
the  Intake  of  cooperative  member  milk. 
If  cooperatives  were  asked  to  handle  ad¬ 
ditional  milk,  formerly  used  in  Class  n, 
this  would,  in  many  cases,  tax  this  coor¬ 
dination  severely  and  result  in  uneco¬ 
nomic  and  costly  movement  of  milk.  As 
a  specific  example,  one  producer  witness 
testified  that  if  the  cooperative  associa¬ 
tion’s  plant  at  Franklinton,  Louisiana, 
had  to  handle  milk  in  excess  of  capacity 
because  milk  previously  used  in  (Hass  n 
in  the  Greater  Louisiana  order  had  to  be 
processed,  other  milk  might  then  have  to 
be  moved  into  Kentucky  and  Tennessee, 
if  outlets  were  available  there.  Then, 
other  milk  normally  dispoeed  of  to  the 
Kentucky  and  Tennessee  facilities  would 
have  to  be  moved  further  north.  The 
overall  effect  could  be  related  to  the  cost 
of  hauling  milk  from  Louisiana  to  the 
Ucmer  Midwest  for  processing.  The  same 
witness  indicated  that  the  c(X)perative 
experiences  the  same  chain  reaction  in 
handling  reserve  supplies  for  Florida  and 
other  Southeastern  maikets. 

It  is  necessary  that  swplus  milk  be 
priced  at  the  highest  practical  level  con¬ 
sistent  with  disposing  of  all  the  milk  in  a 
market.  ’The  milk  ought  to  be  moved 
where  it  can  return  the  greatest  value 
and  yet  clear  the  market  of  reserve  milk. 
(Hass  m  milk  normally  is  channelled  into 
manufactured  products  such  as  butter, 
nonfat  dry  milk,  and  cheese.  It  is  reason¬ 
able  and  necessary  that  milk  so  used  be 
priced  competitively  with  manufactured 
grade  milk  which  is  sold  competitively  on 


a  national  market.  The  present  basis  for 
pricing  (Hass  m  milk  reflects  these  (ron- 
slderations  through  use  of  the  Minne- 
sota-Wisconsln  price.  Such  price  reflects 
the  value  of  milk  for  manufacturing  uses 
being  sold  in  a  national  market. 

These  pricing  considerations  are 
equally  applicable  to  Class  n  milk,  since 
(Hass  m  products  are  readily  substituta¬ 
ble  in  the  manufacture  of  Class  II  prod¬ 
ucts.  The  Class  11  differential  of  10  cents 
recognizes  the  fact  that  fresh  producer 
milk  has  some  additional  value  to  han¬ 
dlers  for  use  in  Class  n  as  well  as  the 
fact  that  producers  incur  additional  costs 
in  the  marketing  of  milk  for  (Hass  n  use. 
The  differential  was  limited  to  10  cents 
on  the  basis  of  evidence  indleating  that 
any  greater  amoimt  could  encourage  the 
substitution  of  dairy  products  for  pro¬ 
ducer  milk  in  the  manufactm'e  of  Class 
II  products. 

Handlers  reiterated  in  this  proceeding, 
as  in  the  earlier  imiform  classification 
proceeding,  that  the  Class  HI  milk  price 
must  be  closely  aligned  with  manufac¬ 
turing  milk  values  and  that  the  Class  H 
price  differential  should  be  not  more 
than  10  cents  over  the  (Hass  HI  price. 

It  is  concluded  that  because  of  the 
volatility  of  manufactiiring  milk  values, 
advance  (Hass  H  pricing  under  existing 
circumstances  could  result  in  an  unin¬ 
tended  but  effective  reduction  in  the 
(Hass  n  price  level  which  prospectively 
could  only  have  an  adverse  Impact  on 
manufacturing  milk  prices  jtnd  hence  on 
the  level  of  Class  I  and  (Hass  HI  prices. « 
To  the  extent  that  manufacturing  milk 
values  were  affected,  producer  returns  for 
both  manufacturing  grade  and  milk  reg¬ 
ulated  under  Federal  milk  orders  would 
be  reduced.  » 

It  has-previously  been  determined  by 
the  Department  for  the  orders  in  this 
proceeding  that  the  Class  I  and  Class  H 
price  differentials  must  be  at  the  stated 
levels  relative  to  the  basic  formula  price 
(also  the  Class  HI  price)  to  assure  dairy 
farmers  of  sufficient  revenue  to  generate 
adequate  supplies  of  milk  for  the  respec¬ 
tive  markets.  Any  provision  that  would 
imdermine  those  relationships  must,  of 
necessity,  set  into  motion  economic  forces 
that  will  tend  to  Jeopardize  an  adequate 
supply  of  milk  for  the  respective  markets. 

The  proposals  for  advance  (Hass  II 
pricing,  therefore,  must  be  and  hereby 
are  denied. 

Ruling  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of  cer¬ 
tain  interested  parties.  ’Hiese  briefs,  pro¬ 
posed  findings  and  conclusions  and  the 
evidence  in  the  record  were  considered 
in  making  the  findings  and  conclusions 
set  forth  above.  To  the  extent  that  the 
suggested  findings  and  conclusions  filed 
by  interested  parties  are  inconsistent 
with  the  findings  and  conclusions  set 
forth  herein,  the  requests  to  make  su<Hi 
findings  or  reach  such  concIusionB  are 
denied  for  the  reasons  previously  stated 
in  this  decision. 
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DnxBxzsAixoir 

The  findincB  and  conchaiooi  ct  tliti 
dedston  do  not  require  any  chance  In  the 
regulatory  iKt>Tisk>ns  of  the  orden  regn- 
latlng  the  handHng  of  milk  in  the 
aforesaid  markding  areas. 

Signed  at  Washington.  D.C,,  on  Au¬ 
gust  3. 1976. 

Doraio  E.  WmaicsoR, 
Adaiintstrator. 

fPR  Doc.76-230e4  FUed  8-6-76:8:45  am] 

DEPARTMENT  OF 
TRANSPORTATION 

Federal  Aviation  Administration 
[  14  CFR  Part  71  ] 

I  Airspace  Docket  No.  76-CS-ll  ] 

FORT  MADISON.  IOWA 
AMeration  of  Transition  Area 

The  Federal  Aviation  Administration 
Is  eonsidering  amending  Part  71  of  the 
Federal  ^Aviation  Regulations  so  as  to 
alter  the* transition  area  at  Fort  Madison, 
Iowa. 

Interested  persons  may  participate  in 
the  proposed  rule  making  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  be  submitted  in  triplicate  to  the 
Director,  Central  Region,  Attention: 
Chid,  Air  Traffic  Division,  Federal  Avia¬ 
tion  Administration,  Federal  Building, 
601  East  12th  Street,  Kansas  City,  Mo. 
64106.  All  communications  received  on  or 
before  September  8,  1976  will  be  con¬ 
sidered  before  action  is  taken  on  the 
proposed  amendment.  No  public  hearing 
is  contemplated  at  his  time,  but  arrange¬ 
ments  for  informal  conferences  with 
Federal  Aviation  Administration  officials 
may  be  made  by  contacting  the  Regional 
Air  Traffic  Division  Chief.  Any  data, 
views  or  arguments  presented  during 
such  conferences  must  also  be  submitted 
in  writing  in  accordance  with  this  no¬ 
tice  in  order  to  become  part  of  the  record 
for  consideration.  The  proposal  con¬ 
tained  in  this  notice  may  be  changed  In 
the  light  of  comments  received. 

A  public  docket  will  be  available  for 
examination  by  interested  persons  in  the 
Office  of  the  Regional  Counsel,  Federal 
Aviation  Administraticm,  Federal  BuQd- 
ing,  601  East  12th  Street,.  Kansas  City, 
Mo.  64106. 

Since  designation  of  controlled  air¬ 
space  at  Port  Madison,  Iowa,  two  new 
public  use  instrummt  approach  proce¬ 
dures  have  been  develop^  for  the  Fort 
Madison  Municipal  Airport.  Accordingly, 
It  is  necessary  to  alter  the  Fort  Madison 
700-foot  transition  area  to  adequately 
protect  aircraft  executing  the  new  ap¬ 
proach  procedures. 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration  pro¬ 
poses  to  amend  Part  71  of  the  Federal 
Aviation  Regulations  as  hereinafter  set 
forth: 

In  S  71.181  (41  PR  440),  the  following 
transition  area  is  amended  to  read: 

Fort  Madison,  Iowa 

That  airspace  extending  upward  from  700 
feet  above  the  siu^ace  within  a  O-mlle  radios 


at  Fort  Madison  Municipal  Airport  (latitude 
4!«r«»'80"  N,  longitude  W.) :  and 

wttliiB  I  mDee  each  side  of  the  Burlington, 
losra.  VOSTAC  258*  radial,  extending  from 
the  6- mile  radius  area  to  12  miles  west  of  the 
VOStTAO  excluding  the  portion  which  over- 
lies  the  Burlington,  Iowa,  transition  area. 

This  amendment  Is  proposed  under  the 
authority  of  sec.  307(a)  of  the  Federal  Avia¬ 
tion  Act  of  1958  (49  UJS.C.  1348).  and  of  sec. 
6(c)  of  the  Department  of  Transportation 
Act  (40  UB.C.  1655(c)]. 

Issued  in  Kansas  City,  Missoiu*!,  on 
July  27, 1976. 

John  E.  Shaw, 

Acting  Director, 
Central  Region. 

[FR  Doo.76-22856  FUed  8-6-76;8:4S  am] 


Federal  Highway  Administration 
[23  CFR  Part  661] 

[Docket  No.  76-5] 

GREAT  RIVER  ROAD 
Extension  of  Comment  Period 

This  notice  extends  the  period  for  com¬ 
ments  on  the  Interim  Regulations  gov¬ 
erning  the  disbursement  of  funds  for  the 
planning,  design,  and  construction  of  the 
Great  River  Road  p^^blished  on  May  27. 
1976,  at  41  F.R.  21636,  from  August  2, 
1976,  to  August  16,  1976. 

Issued  on:  July  30,  1976. 

J.  R.  CtouPAL,  Jr., 
Deputy  Administrator. 

{FR  Doc.76-23029  Filed  8-6-76:8:45  am] 


Office  of  the  Secretary 
[49  CFR  Part  571] 

[  23  CFR  Part  1204  ] 

(08T  Docket  No.  44;  Notice  76-10] 
OCCUPANT  CRASH  PROTECTION 
HIGHWAY  SAFETY  PROGRAM  STANDARDS 
Revision  and  Expansion  of  Docket 
Correctihn 

In  FR  Doc.  76-21884  appearing  at  page 
31860  in  the  Issue  of  Friday,  July  30, 
1976,  in  table  1  on  page  31863  the  para¬ 
graph  directly  below  the  footnotes  should 
be  designated  as  footnote  6. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[FCC  76-746;  Docket  No  30097  RM-1997 
RM-2218] 

[  47  CFR  Part  63  ] 

EXTENSION  OF  LINES  AND  DISCONTINU¬ 
ANCE  OF  SERVICE  BY  CARRIERS 

Resale  and  Shared  Use  of  Common  Car¬ 
rier  Services  and  Facilities;  Order  Modi¬ 
fy^  Paragraph  132  of  Report  &  Order 

In  the  matter  of  regulatory  policies 
concerning  resale  and  shared  use  of  com¬ 
mon  carrier  services  and  facilities. 

1.  The  Commission  has  before  it  for 
consideration  (a)  a  “Motion  for  Post- 
ponanent”  of  the  dates  specified  in  para¬ 
graph  132  of  the  Report  and  Order  in 
the  captioned  proceeding  (FCC  76-641, 
released  July  16,  1976),  filed  by  Western 


Union  Telegraph  Company  on  July  26. 
1976,  and  (b)  “Comments”  thereon  filed 
by  American  Telephone  and  Tdegraph 
Company  on  July  29, 1976.  In  our  Report 
and  Order  in  this  proceeding,  we  ordered 
common  carriers  subject  to  our  jurisdic¬ 
tion  to  file,  by  September  1,  1976,  revised 
tariffs  eliminating  restrictions  on  the  re¬ 
sale  and  shared  use  of  private  line  serv¬ 
ices.  Any  motions  for  stay  of  the  effec¬ 
tiveness ’of  our  Report  and  Order  were 
required  to  be  filed  by  August  2,  1976. 

2.  Western  Union  states  that  an  addi¬ 
tional  two  weeks  are  required  within 
which  to  file  a  motion  for  st£(y,  if  neces¬ 
sary.  and  the  revised  tariffs.  It  asserts 
that  the  period  between  the  release  of 
the  Report  and  Order  and  the  date  upon 
which  motions  for  stay  are  due  is  too 
short  for  review  and  analysis  of  a  lengthy 
document  to  determine  whether  a  stay 
request  should  be  made.  Also.  Western 
U^on  states  that  its  management  per¬ 
sonnel  are  being  placed  In  the  field  In 
anticipation  of  a  strike  and  that  this 
makes  difficult  a  review  of  the  document 
within  the  specified  time.  ATtT  com¬ 
ments  that  it  does  not  oppose  the  motion, 
but  that  it  will  file  a  motion  for  stay  of 
the  effectiveness  of  the  Report  and  Order 
pending  disposition  of  a  petition  for 
reconsideration  to  be  filed. 

3.  We  have  considered  the  foregoing 
and  conclude  that  the  requested  exten¬ 
sion  of  filing  dates  is  reasonable,  and 
would  not  unduly  delay  this  preceding. 
Accordingly,  it  is  ordered.  That  para¬ 
graph  132  of  the  Report  and  Order  in 
Docket  No.  20097  (PC!C  76-641)  Is  modi-' 
fled  to  specify  that  revised  tariffs  must  be 
filed  by  S^>tember  15.  1976,  and  motions 
to  stay  the  effectiveness  of  this  action 
must  be  filed  by  August  16,  1976. 

Adopted:  July  30, 1976. 

Released:  August  4, 1976. 

Federal  Communications 
Commission, 

Vincent  J.  Muixnfs, 

'  Secretary. 

{FR  Doc.76-23077  Filed  8-6-76:8:45  am] 


(Docket  No.  20810  RM-2580] 

[47  CFR  Part  73] 

FM  BROADCAST  STATIONS;  TABLE 
OF  ASSIGNMENTS 

Order  Extending  Tnne  for  Filing  Reply 
Comments 

In  the  matter  of  amendments  of 
S  73.202(b),  table  of  assignments,  FM 
Broadcast  Stations.  (Pinckneyville.  Illi¬ 
nois) 

1.  On  May  11,  1676,  the  Commission 
ad<H>ted  a  Notice  of  Proposed  Rule  Mak¬ 
ing  in  the  above-entitled  proceeding  (41 
Fed.  Reg.  21364).  The  date  for  filing 
comments  has  expired  and  the  date  for 
filing  reply  comments  is  presently  Au¬ 
gust  6,  1976. 

2.  On  July  28.  1976,  counsd  for  Du 
Quoin  Broadcasting  Company  requested 
that  the  time  for  filing  reply  comments 
be  extended  to  and  including  August  27. 
1976.  Counsel  states  that  more  time  Is 
needed  in  order  to  study  and  investigate 
the  many  new  facts  and  contentions  put 
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forth  by  Coalbelt  Broculcasters,  another 
party  to  thls^  proceeding.  He  also  adds 
that  It  is  probable  Du  Quoin  will  have  to 
prepare  an  additional  engineering  show¬ 
ing  to  submit  with  Its  reply  comments 
but  work  on  such  a  showing  cannot  begin 
until  the  Investigation  now  In  progress  Is 
completed.  Counsel  states  that  the  coun¬ 
sel  for  Coalbelt  Broadcasters  has  con¬ 
sented  to  the  extension  requested  herein. 

3.  We  are  of  the  view  that  the  re¬ 
quested  additional  time  is  warranted. 
Accordingly,  It  Is  Ordered,  that  the  time 
for  filing  reply  comments  Is  Extended  to 
and  Including  August  27, 1976. 

4.  This  action  is  taken  pursuant  to  au¬ 
thority  found  In  Sections  4(1),  5(d)(1) 
and  303 (r)  of  the  Cmnmunicatlons  Act 
of  1934,  as  amended,  and  Section  0.281 
of  the  (Commission’s  Rules. 

Adopted:  August  2,  1976. 

^  Released :  August  3, 1976. 

Federal  Cohmunications 

COHMISSION, 

Wallace  E.  Johnson, 
Chief,  Broadcast  Bureau. 

I  PR  Doc  76-23078  Piled  8-6-76,  8:46  am  | 


[47CFRPart73] 

(Docket  No.  20721  RM-2432| 

NETWORK  BROADCASTING 

Order  Extending  Time  for  Filing  Reply 
Comments 

In  the  matter  of  review  of  Commission 
rul^  and  regulatory  policies  concerning 
network  broadcasting  by  standard  (AM) 
and  FM  broadcasting  stations.  Petitions 
of  Mutual  Broadcasting  Systems,  Inc.  for 
loiles  applicable  to  audio  services  fur¬ 
nished  by  newswire  services. 

1.  On  February  19,  1976,  the  Commis¬ 
sion  adopted  a  Notice  of  Proposed  Rule 
Making  and  Notice  of  Inquiry,  41  Fed. 
Reg.  9191,  in  the  above-entitled  proceed¬ 
ing.  The  dates  originally  set  for  filing  of 
comments  and  reply  comments  were 
May  10  and  June  7,  1976,  respectively. 
On  May  5,  1976,  an  Order  extending  the 
time  for  filing  comments  and  reply  com¬ 
ments  was  granted  to  July  9  and  Au¬ 
gust  6, 1976,  respectively. 

2.  C>n  July  28,  1976,  United  Press  In¬ 
ternational,  Inc.  (UPI),  by  counsel,  re¬ 
quested  that  the  time  fdr  filing  reply 
comments  be  extended  to  and  including 
August  23, 1976.  Counsel  states  that  some 
23  parties  responded  to  the  Notice  and 
after  examining  the  large  amoimt  of  ma¬ 
terial  filed,  UPI  finds  that  the  20  work¬ 
ing  days  provided  is  InsuflBcient  for  it  to 
complete  and  file  appropriate  reply  com¬ 
ments.  He  also  notes  that  Cleveland 
counsel  for  UPI,  in  addition  to  his  reg¬ 
ular  activities,  will  be  required  to  be  ab¬ 
sent  from  his  office  during  the  first  week 
of  August  due  to  a  previous  business 
commitment. 

3.  We  are  of  the  view  that  the  public 
interest  would  be  served  by  extending  the 
time  in  this  proceeding.  Accordingly,  it 
is  ordered,  that  the  date  for  filing  reply 
comments  is  extended  to  and  including 
August  23, 1976. 


4.  This  action  is  taken  pursuant  to  au¬ 
thority  found  in  Sections  4(1),  5(d)(1). 
and  303  (r)  of  the  Communications  Act 
of  1934,  as  amended,  and  Section  0.281 
of  the  Commission's  Rules. 

Adopted:  August 2. 1976. 

Released :  August  3, 1976. 

Federal  Communications 
Commission, 

Wallace  E.  Johnson, 

Chief,  Broadcast  Bureau. 

[PR  Doc.76  23080  Filed  8-6-76:8:45  ami 


[47CFRPart  76] 

(PCC  76-722:  Docket  No.  20827] 

CABLE  TELEVISION  SERVICE 

Cablecasts  by  Legally  Qualified  Candidates 
for  Public  Office 

By  the  Commission:  Chairman  Wiley 
Issuing  a  separate  statement.' 

In  the  matter  of  amendment  of  Part 
76  of  the  Commission’s  rules  relating  to 
cablecasts  by  legally  qualified  candidates 
for  public  office. 

1.  By  Report  and  Order  in  Docket  No. 

20779  PCC  76-698, _ FCC  2d - 

(1976)  adopted  this  date,  the  Commis¬ 
sion  has  amended  Part  73  of  its  Rules 
relating  to  broadcasts  by  legally  qualified 
candidates  for  public  office  so  as  to  pro¬ 
vide  that  such  a  candidate  is  one  who 
“either”  has  qualified  for  a  place  on  the 
ballot  or  “has  publicly  committed  himself 
to  seeking  election  by  the  write-in 
method,”  and  is  eligible  under  the  ap¬ 
plicable  law  to  be  voted  for. 

2.  As  explained  in  that  Report  and  Or¬ 
der,  the  proposal  for  the  rule  change  was 
an  outgrowth  of  the  decision  of  the 
Seventh  Circuit  Court  of  Appeals  in 

Flory  V.  FCC, _ F  2d _ _  Case  No. 

74-2010,  decided  December  23,  1975, 
which  raised  a  question  as  to  the  require¬ 
ments  which  must  be  met  before  a  candi¬ 
date  will  be  considered  a  legally  qualified 
“write-in”  candidate,  stating: 

[A]  candidate  who  has  not  yet  qualified  for 
ballot  position  under  state  election  laws  is 
nevertheless  entitled  to  equal  time  if  be  is 
otherwise  eligible  under  the  second  prong  of 
SS  73.120(a)  and  73.657(a)  and  commits  him¬ 
self  to  seeking  selection  by  the  write-in 
method  in  the  subsequent  election  SI.  op.  at 
13. 

3.  For  the  same  reasons  underlying  the 
adoption  ot  the  change  in  our  broadcast 
rules  we  believe  it  appropriate  to  simi¬ 
larly  amend  our  pertinent  cable  televi¬ 
sion  rule.  Accordingly,  the  Commission, 
pursuant  to  authority  contained  in  Sec¬ 
tions  4(1) ,  303  (r) ,  and  315(g)  of  the  Com¬ 
munications  Act  of  1934,  as  amended, 
proposes  to  amend  Section  76.5  (y)  of 
the  Rules  as  Indicated  below. 

4.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.49  of  the 
Commission’s  rules,  interested  persons 
may  file  comments  on  or  before  Septem¬ 
ber  9,  1976,  and  reply  comments  on  or 


1  Chairman  Wiley’s  statement  filed  as  part 
of  original  document. 


before  September  20,  1976.  All  relevant 
and ’timely  comments  and  reply  com¬ 
ments  will  be  considered  by  the  Commis¬ 
sion  before  final  action  is  taken  in  this 
proceeding.  In  reaching  its  decision  in 
this  proceeding  the  Commission  may  also 
take  into  account  other  relevant  in¬ 
formation  before  it,  in  addition  to  the 
specific  comments  invited  by  this  Notice. 

5.  In  accordance  with  the  provisions  of 
Section  1.419  of  the  Rules,  an  ^iginal 
and  11  copies  of  all  comments,  replies,' 
pleadings,  briefs,  and  other  documents 
shall  be  furnished  to  the  Commission. 
All  filings  made  in  this  proceeding  will 
be  made  available  for  examination  by  in¬ 
terested  parties  during  regular  business 
hours  in  the  Commission’s  PubUc  Refer¬ 
ence  Room  at  its  headquarters,  1919  “M” 
Street,  N.W..  Washington,  D.C. 

Federal  Coboiunication 
Commission, 

Vincent  J,  Mullins, 

Secretary. 

It  is  proposed  that  §  76.5  ^y)  be  revised 
as  follows : 

§  76.5  Definitions. 

*  •  •  •  • 

(y)  Legally  qualified  candidate.  Any 
person  who  has  publicly  announced  that 
he  is  a  candidate  for  nomination  by  a 
convention  of  a  political  party  cwr  for 
nomination  or  election  in  a  primary, 
special,  or  general  election,  municipal, 
county,  state  or  national  and  who  meets 
the  qualifications  prescribed  by  the  ap¬ 
plicable  laws  to  hold  the  office  for  which 
he  is  a  candidate,  so  that  he  may  be  voted 
for  by  the  electorate  directly  or  by  means 
of  delegates  or  electors,  and  who  either: 

(1)  Has  qualified  for  a  place  on  the 
ballot,  or 

(2)  Has  publicly  ccMnmitted  himself  to 
seeking  election  by  the  write-in  method, 
and  is  eligible  imder  the  applicable  law 
to  be  voted  for  by  sticker,  by  writing  in 
his  name  on  the  tollot,  or  other  method; 
and  makes  a  substantial  showing  that 
he  is  a  bona  fide  candidate  for  nomina¬ 
tion  or  office,  as  the  case  may  be. 

•  *  •  •  * 

|FR  Doc.76-22994  Piled  8-6-76:8:45  ftm] 


[47CFR  Parts  81  and  83] 

I  PCC  76-714:  Docket  NO.  20826] 

SPECIAL  RADIO  SERVICES 

Proposed  Use  of  VHF  Channel  17  for  State 
Control  Intership  Communications 

In  the  matter  of  amendment  of  Parts 
81  and  83  of  the  Commission’s  rules  and 
regulations  to  allow  the  use  of  156.850 
MHz  (very  high  frequency  marine  Chan¬ 
nel  17)  for  State  Control  Intership 
communications. 

1.  Notice  of  Proposed  Rule  Making  is 
hereby  given  In  the  above -entitled 
matter. 

2.  The  Commission  has  been  requested 
by  the  Nevada  Department  of  Fish  and 
Game  to  make  Channel  17  available  for 
ship  to  ship  State  Control  communiea- 
tions,  in  addition  to  the  currently  an- 
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thorized  iise  for  ship  to  coast  State  .Con¬ 
trol  communications.  They  felt  that  the 
designation  of  Channel  17  for  intership 
State  Control  use  would  allow  more  effec¬ 
tive  coordination  between  State  agencies, 
and  also  provide  a  clear  channel  for 
Suate  boats  in  times  of  certain  emergen¬ 
cies. 

3.  It  appears  that  the  requested  amend¬ 
ment  ^ould  allow  for  closer  coordination 
among  state  boats  and  related  shore  sta¬ 
tions  and  this  should  result  in  an  im¬ 
provement  to  safety.  Accordingly,  we  pro¬ 
pose  that  the  rules  be  amended  as  re¬ 
quested.  and  as  shown  below,  to  permit 
t^  exchange  of  State  Control  communi¬ 
cations  between  vessels  as  well  as  be¬ 
tween  coast  and  ship  stations. 

4.  The  proposed  amendments  of  the 
rules,  as  set  forth  bdow,  are  issued  pur- 
siiant  to  the  authc»1ty  contained  in  Sec¬ 
tions  4(1),  303  (b).  (f)  and  (r)  of  the 
Commimications  Act  of  1934,  as 
amended. 

5.  Pursuant  to  applicable  procedures 
set  forth  in  Section  1.415  of  the  Commis¬ 
sion’s  rules,  interested  persons  may  file 
comments  on  or  before  September  9, 1976, 
and  reply  comments  on  or  before  Sep¬ 
tember  20,  1976.  All  relevant  and  timely 
comments  and  reply  comments  will  be 
considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 
In  reaching  its  decision  in  this  proceed¬ 
ing,  the  Commission  may  also  take  into 
account  other  relevant  information  be¬ 
fore  it,  in  addition  to  the  specific  com¬ 
ments  invited  by  this  Notice. 

6.  In  accordance  with  the  provisions  of 
Section  1.419  of  the  Commission’s  rules, 
an  original  and  11  copies  of  an  state¬ 
ments,  briefs,  or  comments  filed  shafi  be 
famished  to  the  Commission.  Responses 
will  be  available  for  public  inspection 
during  regular  business  hours  in  the 
Commission’s  Public  Reference  Room  at 
its  headquarters  in  Washington,  D.C. 

FEDEKAL  COMMinnCATIOKS 
COMIfI.S.SION, 

Vincent  J.  1£ollins, 

Secretary. 

Parts  81  and  83  of  Chapter  I  of  Title 
47  of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  81— STATIONS  ON  LAND  IN  THE 

MARITIME  SERVICES  AND  ALASKA- 

PUBLIC  FIXED  STATIONS 

1.  I  81.7,  paragraph  (r)  is  amended 
to  reafisEs  f  oUows : 

§  81.7  Operational. 

•  •  •  •  • 

(r)  State  control.  Communications,  in 
the  maritime  mobile  service  on  very  high 
frequencies  (VHF),  between  non-Ped- 
eral  government  coast  and  ship  stations 
or  between  non-Federal  government  ship 
stations,  in  which  messages  are  restricted 
to  those  related  directly  to  the  coordina¬ 
tion,  regulation  or  cpntrol  of  boating  ac- 
Uvlttes  or  the  rendering  of  assistance  to 
vessels. 

•  •  •  •  • 

2.  In  81.356,  paragraph  (b)  <9)  Is 
amended  to  read  as  follows: 
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§  81.S56  AasignaUe  frequencies  in  the 
band  156-1 62  MHz. 

(b)  •  •  • 

(9)  Available  for  assignment  to  lim¬ 
ited  coast  stations  for  State  Control  com¬ 
munications  with  ship  stations.  Also 
available  for  intership  State  Control 
communications. 

*  •  «  *  B 


PART  83— STATIONS  ON  SHIPBOARD 
IN  THE  MARITIME  SERVICES 

1.  In  §  83.6,  paragrraph  (k)  is  amended 
to  read  as  follows: 

§  83.6  Operational. 

B  »  »  »  ♦ 

(k)  State  control.  Communications,  in 
the  maritime  mobile  service  on  very  high 
frequencies  (VHF) ,  between  non-Federal 
government  coast  and  ship  stations  or  be¬ 
tween  non-Federal  government  ship 
staUons.  in  which  messages  are  restricted 
to  those  related  directly  to  the  coordina¬ 
tion,  regulation  or  control  of  boating 
activities  or  the  rendering  of  assistance 
to  vessels. 

B  B  • 

§  ZXJSo  [Aluendrd] 

2.  In  Section  83.351  (a)  table  is 
amended  by  adding  limitation  40  to  the 
conditions  of  use  for  156.850  MHe. 

3.  In  Section  83.359,  channel  17  under 
“Points  of  Communication’’  is  amended 
to  read  as  f  cdlows : 

§  83.359  Frequructes  iu  the  bend  15^ 
162  MHz  available  f«tr  aaaignment. 


•  B  •  •  • 

State  cftntrol 

17 .  ISC.K'iO  l.W.ViO  Iiiterstiip  and  sliip  ta 

coast. 


•  •  •  •  • 

(FTt  t>oc.7&-23075  Piled  a-&-76;8:45  am) 


FEDERAL  ENERGY  OFFICE 

[10CFRPaft212] 

PASSTHROUGH  OF  INCREASED  NON¬ 
PRODUCT  COSTS  BY  REFINERS  BE¬ 
FORE  FEBRUARY  1,  1976 

Proposed  Class  Exception  and  Public 
Hearing 

L  Pbopoees  Class  Exczpnair 

The  Federal  Energy  Office  (“FEO”) 
her^y  proposes  a  class  exception  to  per¬ 
mit  refiners  not  constrained  during  1975 
by  the  profit  margin  limitation  to  recom¬ 
pute  the  amounts  of  increased  non¬ 
product  costs  passed  through  each  month 
from  January  1975  through  January  1976 
as  though  the  regulations  in  effect  dur¬ 
ing  that  period  had  provided  for  a  pro¬ 
portionate  recovery  of  increased  product 
costs  and  Increased  non-product  costs 
each  month.  FEO  will  receive  written 
comments  and  hold  a  public  hearing  on 
the  proposal 

The  Federal  Energy  Office  was  estab¬ 
lished  In  the  Executive  Office  of  the 


President  by  Executive  Order  11930,  ef¬ 
fective  July  31,  1976  (41  FR  32399,  Au¬ 
gusts,  1976)  and  wsis  delegated  authority 
by  the  President  which  had  formerly 
been  delegated  to  the  Federal  Energy 
Administration,  prior  to  the  expiration 
of  that  agency  on  the  July  30,  1976  ex¬ 
piration  of  the  Federal  Energy  Adminis¬ 
tration  Act. 

II.  Background 

A.  AMENDMENTS  ADOPTED  AS  OF  FEBRUARY  1, 
1976 

On  January  7, 1976  the  Federal  Energy 
Administration  (“PEA”)  gave  notice  of  a 
proposed  rulemaking  and  public  hearing 
(41  FR  1680.  January  9, 1976)  to  consider 
proposals  to  amend  Part  212  of  Title 
10,  Code  of  Federal  Regulations,  to  im¬ 
plement  the  pricing  policies  of  Sections 
401  and  402  of  the  Energy  Policy  and 
Conservation  Act  (“EPCA,”  Pub.  L.  94- 
163).  On  February  1.  1976  (41  FR  5111, 
February  4.  1976)  FEA  issued  amend¬ 
ments  as  a  result  of  that  rulemaking 
proceeding.  One  of  the  amendments 
added  to  the  price  regulations  appli¬ 
cable  to  refiners  a  new  S  212.85,  Sequence 
of  Recoupment  of  Costs. 

The  new  S  212.85  provided,  among 
other  thingsi  that  increased  non-prod¬ 
uct  costs  would  be  the  last  category  of 
cost  to  be  deemed  to  have  been  recouped, 
and  FEA  stated  in  tills  regard  that: 

Except  for  the  complexities  Introduced  by 
the  statutory  two-month  and  ten  percent 
limitations,  the  order  specified  In  the  new 
{  212.85  is  the  same  as  that  under  the  regu¬ 
lations  prevloudy  in  effect.  (41  FR  5113) 

In  the  preamble  to  the  amendments  is¬ 
sued  on  February  1, 1976,  FEA  noted  that 
it  was  considering  the  initiatl<Hi  of  a 
separate  rulemaking  proceeding  to  con¬ 
sider,  among  other  things,  modification 
of  the  rule  then  stated  in  §  212.82  and 
i  212.85  that  increased  product  costs 
must  be  recouped  first  and  the  rule  stated 
In  j  212.83(e)  (9)  that  increased  non¬ 
product  costs  which  are  not  recovered  in 
the  current  month  may  not  be  carried 
fOTward  (“banked”)  for  recovery  in  a 
subsequent  month. 

On  February  27,  1976  a  notice  of  pro¬ 
posed  rulemaking  was  issued  to  consider 
whether  modifications  in  these  regula¬ 
tions  were  needed  and  whether  such 
modifications  should  be  made  retroactive 
to  February  1, 1976  (41  FR  9199,  March  3, 
1978). 

On  the  basis  of  its  careful  evaluation  of 
the  comments  received.  FEA  concluded 
that  there  was  a  strong  likelihood  that 
imdesirable  consequences  would  result 
from  the  combined  effects  of  the  EPCA 
limitations  on  “banking”  of  increased 
crude  oil  costs  and  the  requirement  that 
non-product  costs  be  recouped  last  and 
not  “banked.”  The  refiner  price  regula¬ 
tions  were  therefore  amended,  effective 
retroactively  to  February  1,  1976  (the 
effective  date  of  the  EPCA -conforming 
limitations) ,  to  delete  the  prohibition  of 
§  212.6S<e)  (9)  against  the  carryforward 
of  increased  non-product  costs  which  are 
not  recovered  on  a  current  basis  and  to 
revise  the  order  in  which  the  categories 
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of  increased  costs  are  deemed  to  have 
been  recouped  (41  FR  15330,  April  12, 
1976). 

In  connection  with  these  amendments, 
FEA  also  provided  certain  liimtations  on 
the  time  within  which  both  increased 
non-product  costs  juid  increased  pur¬ 
chase  product  costs  may  be  recovered. 
Such  increased  costs  may  be  recovered, 
like  increased  crude  oil  costs,  without 
limitation  for  two  months  after  the 
month  in  which  they  are  incurred.  How¬ 
ever,  increased  non-product  and  pur¬ 
chased  product  costs  which  are  not  re¬ 
couped  within  that  two  mohth  period  are 
subject  to  a  limitation  on  use  in  each 
future  month  of  either  10  percent  of  the 
total  “bank”  of  such  unrecouped  costs 
or  that  amount  of  such  unrecouped  costs 
which,  when  applied  to  compute  maxi¬ 
mum  allowable  selling  prices,  results  in 
a  maximum  allowable  selling  price  in  the 
current  month  that  is  no  more  'than  10 
percent  higher  than  the  highest  price  at 
which  at  least  25  percent  of  the  sales  of 
the  product  concerned  in  the  prior  month 
were  priced,  whichever  is  greater. 

The  basis  for  adopting  these  April  6, 
1976  amendments  was  stated  as  follows; 

Several  reaaonB  have  convinced  FEA  of  tbe 
need  for  these  rule  changes.  FEA  has  deter¬ 
mined  that  continuing  the  one-month  re¬ 
striction  on  the  time  of  recoupment  of  In¬ 
creased  non-product  costs  would  tend  to  have 
undesirable  Inflationary  effects  on  current 
martcet  prices  by  Imposing  pressures  on  re¬ 
finers  to  recover  Increased  non-product  costs 
by  monthly  price  Increases,  because  such 
Increased  non-product  costs  would  be  lost 
under  existing  regulations  If  not  recouped  In 
the  month  following  the  month  In  which 
they  were  Incurred. 

Prices  would  also  tend  to  wide  monthly 
fluctriations  as  refiners  sought  to  set  prices 
to  recoup  all  Increased  non-product  costs 
each  month,  rather  than  deferring  price 
changes  and  seeking  to  recover  Increased 
non-product  costs  more  In  line  arlth  historic 
seasonal  pricing  and  other  market  factors. 

*  •  •  •  • 

During  the  public  hearing  conducted  as 
part  of  the  rulemaking  proceeding,  refiners 
commented  that  refining  operations  have 
current  earnings  substantially  below  1973 
levels,  with  very  small  percentage  returns  on 
assets  employed.  Two  refiners  reported  abso¬ 
lute  losses,  one  for  all  of  1976  and  one  for 
the  first  ten  months  of  1975.  At  such  low 
rates  of  return,  which  were  further  threat¬ 
ened  by  the  February  1  rules  limiting  recov¬ 
ery  of  increased  costs  incurred,  capital  in¬ 
vestments  to  expand  refinery  capacity  might 
have  been  reconsidered  and  deferred  or  elimi¬ 
nated.  (41  FB  15330,  AprU  12,  1976) 

FEA  also  stated: 

FKA  Is  also  still  considering  appropriat.e 
action,  including  further  regulation  amend¬ 
ments  pursuant  to  this  rulemaking  proceed¬ 
ing,  regarding  the  rules  on  recoupment  of  in¬ 
creased  non-product  costs  prior  to  Febru¬ 
ary  1,  1976.  (41  FR  15330,  April  12,  1076) 

This  notice  of  proposed  class  exception 
and  public  hearing  is  addressed  to  the 
application  of  the  rules  regarding  the  re¬ 
coupment  of  increased  non-product  costs 
in  effect  from  January  1,  1975  through 
January  31, 1976. 

B.  RECmATIONS  IN  SFTXCT  FBOM  JANTTART  1, 
1075  THROUGH  JANUART  31.  1976 

During  1975  and  January  1976,  the 
passthrough  of  Increased  non-product 


costs  was  subject  tc  i  profit  margin  Bml- 
tation  (l.e.,  a  reflner  could  pass  through 
increased  non-product  costs  onhf  11  Its 
profit  margin  in  the  current  fiscal  year 
did  not  exceed  its  base  period  profit  mar¬ 
gin).  The  regulations  referred  to  the 
pass  through  of  increased  non-product 
costs  as  ^  price  Increase  above  base 
prices.  Section  212A3(e)  (9)  prohibited 
“banking”  of  unrecovered  increased  non¬ 
product  costs;  §  212.87(b)  provided  for 
allocation  of  such  costs  to  each  product 
or  product  category  of  the  type  “i”  on  a 
volumetrically  prop>ortional  basis;  and 
§212.83(d)  required  Increased  non-prod¬ 
uct  costs  to  be  recovered  among  individ¬ 
ual  covered  products  in  the  same  propor¬ 
tions  as  increased  product  costs  were  re¬ 
covered.  The  purpose  of  S  212.83(d)  was 
to  provide  a  basis  for  allocating  increased 
non-product  costs  among  individual  cov¬ 
ered  products  within  the  category  of  gen¬ 
eral  refinery  products,  in  much  the  same 
manner  that  S  212.87(b)  provided  for  al- 
locatioa  of  increased  ncm-product  costs 
among  products  or  product  categories  of 
the  type  “i.” 

However,  it  appears  that  §  212.83(d) 
was  imderstood  by  many  refiners  to  au¬ 
thorize  a  proportional  cc»nputation  of 
the  portions  of  each  tsrpe  of  increased 
costs  —  product  and  non-product  — 
deemed  to  have  been  recovered  in  prices 
charged  by  refiners,  whether  or  not  all 
available  increased  product  costs  had 
first  been  recovered.  Ihe  FEA  audit  man¬ 
ual,  which  was  apparently  available  to 
some  but  not  all  refiners,  also  partially 
reflected  this  view. 

Statements  included  in  various  notices 
of  proposed  rulemaking,  however,  have 
generally  reflected  the  former  rather 
than  latter  interpretation  of  the  regu¬ 
latory  language  referred  to  above,  which 
required  increased  product  costs  to  be 
recovered  before  increased  non-product 
costs.  PEA  stated,  for  example,  in  pro¬ 
posing  the  deletion  of  the  prenottfica- 
tion  requirement  in  effect  during  1974, 
that  the  computation  of  prices  was  a 
two-step  sequential  procedure: 

At  present,  refiners  may  pass  through  in¬ 
creased  costs  In  two  ways:  first,  pursuant 
to  f  213.83  and  the  Instructions  to  Form 
FEA-96,  Increased  product  costs  may  auto- 
maticaUy  be  passed  through  on  a  dollar-for- 
dollar  basis.  This  Is  part  of  the  base  price 
calculation.  Second,  pursuant  to  {  212.82  and 
the  Instructions  to  F<lrm  CLC-22,  increased 
non-product  costs  may  be  passed  through  on 
a  dollar-for-dollar  basis  after  the  firm  has 
prenotified  the  FEA  of  Its  proposed  prloe  in¬ 
creases  and  waited  SO  days,  dining  which 
time  the  FEA  can  suspend,  modify,  alter, 
defer,  or  disapprove  the  price  Increase  re¬ 
quest.  If  the  FEA  takes  no  action,  the  price 
Increase  may  be  put  Into  effect  on  trans¬ 
actions  occurring  after  the  expiration  of  the 
30-day  a'alting  period.  (39  FR  32718  Sep¬ 
tember  10.  1974) 

The  difference  between  the  approach 
authorized  in  the  regulations  and  the 
“proportionality”  approach  may  be  illus¬ 
trate  as  follows; 

$2,200,000  increased  costs  were  recovered  on 

sales  of  a  product  in  a  month. 

$300,000  non-product  cost  Increases  were 

avaUable. 

$3,000,000  product  cost  increases  were  avail¬ 
able. 

$3,300,000  total  increased  costs  were  available. 


“Proportional”  recovery: 

$2, 200,000 /$8,800,000=  %  qf  available  In¬ 
creased  costs  were  recovered; 

%  K  $300,000 =$308,000  at  non-product  cost 
creaaco  were  recovered; 
53X$3,000,000=$2,000,000  of  product  cost  in¬ 
creases  were  recovered. 

$1,000,000  of  product  cost  Increases  may  be 
carried  forward; 

The  unrecovered  $100,000  of  non-product  cost 
Increases  may  not  be  carried  forward. 

“Sequential”  recovery; 

$2,200,000  of  product  costs  increases  were 
recovered;  no  non -product  oost  Increases 
were  recovered; 

$800,000  of  product  cost  Increases  may  be 
carried  fora’ard; 

The  unrecovered  $300,000  of  non-product  cost 
Increases  may  not  be  carried  forward. 

It  is  FEO’s  understanding  that  some 
refiners  interpreted  the  regulations  in  yet 
another  manner,  to  permit  the  addition 
to  May  15,  1973  prices  of.  first,  avail^le 
Increetsed  non-product  costs  and,  sec¬ 
ond.  the  amount  of  available  increased 
product  costs  required  to  reach  desired 
selling  prices,  thus  permitting  the  refiner 
to  carry  forward  or  “bank”  all  uure- 
covered  increased  costs — since  under  this 
approach  all  such  unrecovered  costs 
would  have  been  deemed  unrecovered  in¬ 
creased  product  costs,  which  could  be 
carried  forward.  The  regulations  were 
not  intended  to  authorize  this  approach 
nor  can  FEO  find  in  the  regulations  any 
arguable  basis  for  use  of  this  approach. 

m.  Discussion  of  Proposed  CXass 
Exception 

According  to  comments  received  on  the 
February  27,  1976  proi^al,  either  “pro¬ 
portionality”  or  treatraent  of  increased 
non-product  costs  as  having  been  recov¬ 
ered  before  Increased  product  costs  has 
already  been  refiected  in  product  prices 
of  many — perhaps  even  a  majority  of — 
refiners. 

To  enforce  the  regulations  as  requiring 
recovery  of  all  increased  product  costs 
prior  to  the  recovery  of  any  increased 
non-product  costs  during  the  period 
January  1,  1975  through  January  31, 
1976 — thus  resulting  in  potentially  mas¬ 
sive  refunds  or  “bank”  reductions — 
could  have  a  drastic  effect  on  cash  re¬ 
sources  of  refiners  who  in  good  faith  set 
prices  based  on  the  “proportional”  in¬ 
terpretation  of  the  regulations. 

If  firms  were  to  be  required  to  apply 
individually  for  exceptions  relief,  FEO 
believes  that  a  significant  number  of  re¬ 
finers  would  apply  and  be  eligible  for 
such  relief  on  the  basis  of  serious  hard¬ 
ship  or  gross  inequity. 

Although  FEO  believes  that  its  inter¬ 
pretation  of  the  meaning  of  the  language 
used  in  the  regulations  is  correct — i.e., 
increased  product  costs  were  required  to 
be  recovered  first;  banking  of  unrecov¬ 
ered  increased  non-product  costs  was 
not  permitted — it  nevertheless  acknowl¬ 
edges  that  refiners  might  have  con¬ 
cluded  in  good  faith  that  recoupment 
on  a  proportional  basis  was  permitted  as 
a  result  of  possibly  ambiguous  language 
in  §  212.83(d)  and  certain  informatiim 
disseminated  by  PEA. 

FEO  herdliy  proposas  a  class  exception 
to  authorize  the  “proportional”  cost  re¬ 
covery  approach  retroactively  for  all  re- 
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finers  who  were  not  restrained  by  the 
profit  margin  limitation.  Under  such  an 
approMh,  “bants”  of  refiners  which  were 
not  subject  to  the  pr<^t  margin  limita¬ 
tion  and  which  properly  applied  the  cost 
recovery  rules  would  be  adjusted  to  levels 
refiecti^  “pr(H}ortional”  cost  pass¬ 
throughs  during  the  period  to  assure,  in¬ 
sofar  as  possible,  equitable  treatment 
for  them.  ' 

IV.  Comments  and  Data  Requested 

FEO  requests  written  comments  and 
oral  testimony  on,  among  other  things, 
the  extent  to  which  deviations  have  oc¬ 
curred  frmn  the  sequential  recovery  pro¬ 
vided  for  in  the  refiners’  cost  passthrough 
rules  (formerly  contained  in  $§  212.83 
(e)(9).  212.87(b).  and  212.83(d)  of  the 
regulations),  the  appropriateness  of 
those  regulations  as  applied  to  specific 
segments  of  the  industry,  the  extent  of 
and  reasons  for  industry  reliance  on  er¬ 
roneous  but  go<xl  faith  Interpretations 
of  the  regulations,  the  extent  to  which 
deviations  from  sequential  recovery  re¬ 
sulted  in  serious  public  injury,  and 
whether  failure  to  provide  retroactive 
relief  would  result  in  a  serious  hardship 
or  gross  Inequity  to  a  substantial  seg¬ 
ment  of  the  industry.  Data  and  infmma- 
tion  relating  to  these  issues  which  have 
already  been  submitted  to  FEO  in  other 
proceedings  should  be  resubmitted  and 
related  to  the  substantive  and  procedural 
issues  raised  in  this  notice.  FEO  stresses 
the  need  for  refiners  to  be  fully  respon¬ 
sive  to  its  requests  for  Information  on 
this  issue  in  order  to  establish  an  ade¬ 
quate  factual  basis  (m  which  a  decision 
on  this  proposed  class  exception  may  be 
premised. 

FEO  believes  the  price  impacts  of  the 
proposed  class  exception  have  already 
been  largely  felt.  In  order,  however,  to 
ascertain  the  exact  cost  consequences  to 
purchasers  of  the  alternative  regulatory 
ra^orcement  procedures,  pursuant  to 
§9  210.91  and  212.126(b)  of  the  FEO 
regulations,  FEO  is  contemporaneous 
by  telegram  smnresdng  each  refiner  sub¬ 
ject  to  Subpart  E  of  Part  212  to  deter¬ 
mine  the  amounts  of  increased  product 
and  non-product  costs  incurred  during 
the  period  December  1, 1974  through  De¬ 
cember  31,  1975  and  cmisidered  by  such 
refiner  to  have  been  passed  through  dur¬ 
ing  the  period  January  1,  1975  through 
January  31,  1976.  The  telegrams  state 
that  all  refiners  are  requested  to  compute 
and  submit  to  FEO  the  survey  data  re¬ 
quested  (the  format  is  reproduced  in  part 
V).  The  telegrams  also  state  that  any 
refiner  wishing  to  participate  any  reOef 
pursuant  to  this  class  excepticai  must 
submit  such  data  as  a  condition  of  such 
particlpati(Hi. 

The  reports  must  be  received  by  FEO 
August  18, 1976.  Other  written  comments 
are  due  September  16, 1976. 

FEO  will  aggregate  and  publish  the 
cost  data  computed  from  the  forms  on 
about  September  6, 1976  including: 

Total  amount  of  increaseU  non -product 
coats  incurred; 

Amount  actually  passed  through; 

Amount  permitted  to  be  passed  through 
imdCT  FEA'a  "sequential”  Interpretation  of 
the  regulations; 


Amount  permitted  to  be  passed  through 
under  the  proposed  class  exception;  and 

Amount  passed  through  In  excess  of  even 
the  “proportionality”  rule. 

FEO  welc(Hnes  ccunments  analyzing 
the  impact  of  the  class  exception  (m  any 
type  of  purchaser  or  ultimate  consumer. 

FEO  also  requests  cmnments  on  the 
most  feasible  and  appropriate  method 
of  applying  the  “proportional”  recovery 


VI.  Comment  Proceduees 

~  Interested  persons  are  invited  to  par¬ 
ticipate  in  this  class  exception  proceed¬ 
ing  by  submitting  data,  views  or  argu¬ 
ments  with  respect  to  the  proposed  class 
exception  set  forth  in  this  notice  to  Ex¬ 
ecutive  Communications,  Room  3309, 
F^eral  Energy  OflBce,  Box  IC,  Wash¬ 
ington,  D.C.  20461. 

Comments  should  be  identified  on  the 
outside  envelope  and  (m  documents  sub¬ 
mitted  to  FEO  Executive  Communica¬ 
tions  with  the  designation  “Passthrough 
of  Increased  Non-Product  Costs  by  Re¬ 
finers  Before  February  1,  1976.”  Fifteen 
copies  should  be  submitted.  All  com¬ 
ments  received  by  Thursday,  September 
16,  1976,  before  4:30  pm.,  e.ds.t.,  will 
be  considered  by  the  Federal  Energy  Of¬ 
fice  before  final  action  is  taken  on  the 
proposed  exception. 

Any  information  or  data  considered 
by  the  person  furnishing  it  to  be  cmifi- 
dential  must  be  so  identified  and  submit¬ 
ted  in  writing,  one  copy  only.  The  FEO 
reserves  the  right  to  determine  the  con¬ 
fidential  status  of  the  information  or 
data  and  to  treat  it  according  to  its  de¬ 
termination. 

The  public  hearing  regarding  the  pro¬ 
posed  class  exception  will  be  held  at  9:30 
a.m.,  e.d.s.t.,  on  Tuesday,  September  21, 
1976,  and  will  be  continued,  if  necessai7f 
on  Wednesday.  September  22,  1976,  In 
Room  2105,  2000  M  Street,  N.W.,  Wash¬ 
ington,  D.C.  20461,  in  order  to  receive 
ccunments  from  Interested  persons  on 
the  matters  set  forth  herein. 


method  to  general  refinery  products.  Pos¬ 
sible  alternatives  are  that  the  amounts 
of  increased  product  costs  and  increased 
non-product  costs  deemed  recovered 
should  be  calculated  (mce  only  for  all 
general  refinery  products  or  that  the 
amounts  deemed  recovered  should  be  cal¬ 
culated  (m  a  product-by-product  basis. 
FEO  believes  that  the  former  method 
would  be  simpler  and  more  feasible. 


Any  person  who  has  an  Interest  in  this 
matter,  or  who  is  a  representative  of  a 
group  or  class  of  persons  that  has  an  in¬ 
terest  in  this  matter,  may  make  a  writt^ 
request  for  an  opportunity  to  make  (Mral 
presentati(m.  Such  a  request  should  be 
directed  to  Executive  Communications, 
FEO,  and  must  be  received  before  4:30 
p.m.,  e.s.t.,  on  Monday,  September  13, 
1976.  Such  a  request  may  be  hand  deliv¬ 
ered  to  Room  3309,  Federal  Building,  12th 
and  Pennsylvania  Avenue,  NW.,  Wash¬ 
ington,  D.C.,  between  the  hours  of  8  am. 
8tnd  4:30  p.m..  Monday  through  Friday. 
The  person  making  the  request  should 
be  prepared  to  describe  the  interest  con¬ 
cerned,  if  appropriate,  to  state  why  he 
is  pr<H)er  representative  of  a  group  or 
class  of  persons  that  has  such  an  inter¬ 
est,  and  to  give  a  concise  summary  of  the 
proposed  oral  presentaticm  and  a  phone 
niunber  where  he  may  be  ccmtacted 
through  Monday,  September  20,  1976. 
Each  person  selected  to  be  heard  will  be 
so  notified  by  the  FEO  before  4:30  p.m., 
ejs.t.,  Wednesday,  September  15,  1976 
and  must  submit  100  copies  of  his  state¬ 
ment  to  Regxilations  Management,  FEO, 
Room  2214,  2000  M  Street,  NW.,  Wash¬ 
ington,  D.C,  20461,  before  4:30  p.m.,  e.s.t, 
on  Monday,  September  20, 1976. 

The  FEO  reserves  the  right  to  select 
the  perscms  to  be  heard  at  these  hear¬ 
ings,  to  schedule  their  respective  pre¬ 
sentations,  and  to  establish  the  proced¬ 
ures  governing  the  conduct  of  the  hear¬ 
ings.  TChe  length  of  each  presentation 
may  be  limited,  based  on  the  number  of 
persons  requesting  to  be  heard. 


V. — Reporting  format 


No.  Oaao-  Oonoral  Totals 

2  lino  nfinery  (dollars) 

oil*  .  l»odacfs 


A:  Were  price  increases  to  reflect  inci'eased  iionproduct  costs  prenotified 
prior  to  Jan.  1, 197&T  ({  212.121) 

Yes _ . 

No _ . 

D.  Ainoont  of  increased  nonproduct  costs  (a.s  d<d)ned  in  FEA  regulations) 
incurred  from  December  1974  Uirough  Deeember  1976. 

C.  Were  increased  nonproduct  costs  passed  through  In  prices  from  January 

1975  through  January  197QT  If  yee,  explain  bv  what  method. 

D.  Amount  of  increased  nonproduct  cost*  actually  recovered  in  revenues 

from  January  1976  through  January  1976. 

E.  On  what  line  on  FEO-96  were  nonproduct  eoets  entered? . 

F.  Amount  of  increased  nonproduct  costs  whicb  would  have  been  re¬ 

covered  if  increased  nonproduct  costs  bad  been  passed  through  last 
each  month  (and  not  “banked”). 

O.  Amount  of  increased  nonproduct  costs  whicb  would  have  been  recov¬ 
ered  if  increased  nonproduct  costs  has  been  passed  through  propor¬ 
tionally  each  month  (and  not  "banked”),  that  is,  pursuant  to  pro¬ 
posed  class  exception. 

If.  Amount  of  Increa^  nonproduct  costs  passed  through  over  or  under 
(  )  amount  calculated  pursuant  to  proportional  method. 

I.  Name  each  month  of  measurement  when  all  month  of  measure-  Month 

nient  costs  were  not  recovered  in  revenues  in  the  subsequent 
“current”  month. 

J.  From  January  1975  through  December  1975  for  what  periodts)  was  the 

firm  eonstrained  by  the  profit  margin  test  from  pawing  through  in¬ 
creased  nonproduct  costs,  (ft  212.11.  212.82(d).  212.31).  Provide  1975 
revenues,  operating  income  and  proiit  margin  mr  the  entire  entity  by 
quarters  (or  this  period(8). 

K.  Provide  1975  revenues,  op^ting  income,  and  net  profit  (or  the  refining 
•  entity. 
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An  FEO  official  will  be  designated  to 
preside  at  the  hearings.  These  win  not 
be  Judicial  or  evidentiary-type  hearings. 
Questions  may  be  asked  only  by  those 
conducting  the  hearings,  and  there  will 
be  no  cross-examination  of  persons  pre¬ 
senting  statements.  Any  decision  made 
by  the  FEO  with  respect  to  the  subject 
matter  of  the  hearings  will  be  based  on 
all  information  available  to  the  FEO.  At 
the  conclusion  of  all  initial  oral  state¬ 
ments,  each  person  who  has  made  an  oral 
statement  will  be  given  the  opportunity, 
if  he  so  desires,  to  make  a  rebuttal  state¬ 
ment.  The  rebuttal  statements  will  be 
given  in  the  order  in  which  the  initial 
statements  Were  made  and  will  be  sub¬ 
ject  to  time  limitations. 

Any  Interested  person  may  submit 
questions  to  be  asked  of  any  person  mak¬ 
ing  a  statement  at  the,  hearings,  to  Ex¬ 
ecutive  Communications,  FEO,  before 
4:30  pm.,  e.s.t.,  Thursday.  September  16, 
1976.  Any  person  who  wishes  to  ask  a 
question  at  the  hearings  may  submit  the 
question,  in  writing,  to  the  presiding  of¬ 
ficer,  The  FEO  or  the  presiding  officer, 
if  the  question  is  sulxnitted  at  the  hear¬ 
ings,  wiU  determine  whether  the  ques¬ 
tion  is  relevant,  and  whether  the  time 
limitations  permit  it  to  be  presented  for 
answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearings 
will  be  announced  by  the  presiding  offi¬ 
cer. 

A  transcript  of  the  hearings  will  be 
made  and  the  entire  record  of  the*  hear¬ 
ings,  including  the  transcript,  will  be 
retained  by  the  FEO  and  made  avafiable 
for  inspection  at  the  Freedom  of  Infor¬ 
mation  Office,  Room  2107,  Federal 
Building,  12th  and  Pennsylvania  Avenue, 
NW.,  Washington,  D.C.,  between  the 
hours  of  8  am.  and  4:30  p.m.,  Monday 
through  Friday.  Any  person  may  pur¬ 
chase  a  copy  of  the  transcript  from  the 
reporter. 

A  copy  of  this  notice  has  been  sub¬ 
mitted  to  the  Administrator  of  the  En¬ 
vironmental  Protection  Agency  for  his 
comments  concerning  the  impact  of  this 
proposal  on  the  quality  of  the  environ¬ 
ment.  The  Administrator  had  no  com¬ 
ments  on  this  proposal. 

Issued  in  Washington,  D.C.  August  3, 
1976. 

Michael  P.  Butler, 
General  Counsel. 
Federal  Energy  Office. 

IFB  Doc.76-23058  Filed  8-4-76;  11:36  am] 

DEPARTMENT  OF  THE  TREASURY 

[  26  CFR  Part  1  ] 

Internal  Revenue  Service 

FOREIGN  BASE  COMPANY  SHIPPING 
INCOME 

Proposed  Rule  Making 

Notice  is  hereby  given  that  the  regula¬ 
tions  set  forth  in  tentative  form  in  the 
attached  appendix  are  proposed  to  be 
prescribed  by  the  Commissioner  of  In¬ 
ternal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treeaury  or  his  dele¬ 
gate.  Prior  to  the  final  adoption  of  such 
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regulations,  consideration  will  be  given 
to  any  comments  pertaining  thereto 
which  are  submitted  in  writing  (prefera¬ 
bly  six  copies!  to  the  Commissioner  of 
Internal  Revenue,  Attention:  CC:IiR:T, 
Washington,  D.C.  20224,  by  October  11. 
1976,  Pursuant  to  26  CFR  601.601(b). 
designations  of  material  as  confidential 
or  not  to  be  disclosed,  contained  in  such 
comments,  will  not  be  accepted.  Thus, 
persons  submitting  written  comments 
should  not  include  therein  material  that 
they  consider  to  be  confidential  or  inap¬ 
propriate  for  disclosure  to  the  public.  It 
will  be  presumed  by  the  Internal  Reve¬ 
nue  Service  that  every  written  comment 
submitted  to  it  in  response  to  this  notice 
of  proposed  rule  making  is  Intended  by 
the  person  submitting  it  to  be  subject  in 
its  entirety  to  public  inspection  and 
copying  in  accordance  with  the  proce¬ 
dures  of  26  cm  601,702(d)  (9),  Any  per¬ 
son  submitting  written  comments  who 
desires  an  opportunity  to  comment  orally 
at  a  public  hearing  on  these  proposed 
regulations  should  submit  a  request,  in 
writing,  to  the  Commissioner  by  October 
11,  1976.  In  such  case,  a  public  hearing 
will  be  held,  and  notice  of  the  time,  place, 
and  date  will  be  published  in  a  subse¬ 
quent  issue  of  the  Federal  Register  un¬ 
less  the  person  or  persons  who  have  re¬ 
quested  a  hearing  withdraw  their  re¬ 
quests  for  a  hearing  before  notice  of  the 
hearing  has  been  filed  with  the  Office  of 
the  Federal  Register.  The  proposed  reg¬ 
ulations  are  to  be  issued  imder  the  au¬ 
thority  contained  in  sections  955(b)  and 
7805  of  the  Internal  Revenue  Code  of 
1954  (89  Stat.  63  and  68A  Stat.  917;  26 
UJS.C.  964  and  26  UJS.C.  7805). 

Donald  C.  Alexander, 
Commissioner  of  Internal  Revenue. 

This  document  contains  proposed 
amendments  to  the  Income  Tax  Regula¬ 
tions  (26  CFR  Part  1)  in  order  to  con¬ 
form  such  regulations  to  certain  provi¬ 
sions  of  section  602  of  thd  Tax  Reduction 
Act  of  1975  (Pub.  L.  94-12,  89  Stat.  58) 
(hereafter  called  the  “Act”) ,  relating  to 
the  taxation  of  earnings  and  profits  of 
controlled  foreign  corporations  and  their 
shareholders. 

Under  present  law  foreign  corporations 
are  generally  taxed  at  the  corporate  level 
by  the  United  States  only  to  the  extent 
that  they  are  engaged  in  business  in  the 
United  ^ates  (and  to  some  extent  on 
other  income  derived  here) ,  As  a  result, 
the  United  States  generally  does  not  im¬ 
pose  a  tax  at  the  corporate  level  on  the 
foreign  source  income  of  a  foreign  cor¬ 
poration  even  though  it  is  owned  or  con¬ 
trolled  by  a  U.S.  corporation  or  by  in¬ 
dividual  U.S.  citizens  or  residents.  A 
foreign  corporation  is  generally  subject 
to  tax  at  the  corporate  level,  if  at  all,  only 
by  the  foreign  country  in  which  it 
operates. 

In  addition,  the  foreign  source  income 
of  a  foreign  corporation  is  generally  sub¬ 
ject  to  U.S.  Income  tax  at  the  share¬ 
holder  level  only  when  it  is  actually  re¬ 
mitted  to  the  U.S.  corporate  or  individual 
shareholders  as  a  dividend.  The  fact  that 
no  U.S.  tax  Is  imposed  In  this  case  at 
either  the  corporate  or  the  shareholder 
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level  until  (and  unless)  the  income  is 
distributed  to  the  U.8.  shar^olders  is 
sometimes  referred  to  as  tax  deferral. 

Present  law.  however,  provides  for  an 
exception  to  the  general  rule  of  deferral 
imder  the  so-called  subpart  F  provisions 
of  the  Code  (sections  951  through  964). 
Under  these  provisions  income  from  so- 
called  tax  haven  activities  (“foreign  base 
company  income”)  is  currently  taxed  at 
the  shareholder  level  whether  or  not  it 
is  actually  receive  in  the  form  of  a 
dividend.  These  rules  apply  only  to  U.S. 
persons  owning  10  percent  or  more  of 
the  voting  power  of  a  foreign  corpora¬ 
tion,  and  only  if  more  than  50  percent  of 
the  voting  power  in  the  corporation  is 
owned  by  U.S.  persons  who  each  own  10 
percent  or  larger  Interests. 

Section  602(d)  of  the  Act  provides  for 
a  fourth  category  of  foreign  base  com¬ 
pany  income  which  is  called  “foreign 
base  company  shipping  income.”  The 
term  “foreign  base  company  shipping  in¬ 
come”  is  defined  in  §  1.954-6.  As  with 
other  types  of  foreign  base  company  in¬ 
come,  foreign  base  company  shipping  in¬ 
come  is  reduced  imder  S  1.954-1  (c)  to 
take  into  account  deductions  (including 
taxes)  which  are  properly  allocable  to 
that  income. 

In  order  to  prevent  any  amounts  from 
being  included  in  foreign  base  company 
income  twice,  §  1.954-1  (f)  (3)  provides 
that,  if  Income  is  determined  to  be  for¬ 
eign  base  company  shipping  Income,  that 
Income  is  not  also  considered  to  fall  into 
any  of  the  other  three  categories  of  for¬ 
eign  base  company  income.  In  addition, 
5  1.954-1  (b)  (2)  provides  that,  if  a  con¬ 
trolled  foreign  corporation  distributes 
foreign  base  company  shlppmg  income  as 
a  dividend  through  a  chain  of  owner¬ 
ship  to  another  controlled  foreign  corpo¬ 
ration,  that  distribution  will  generally 
be  excluded  from  the  foreign  base  com¬ 
pany  income  of  the  recipient  controlled 
foreign  corporation. 

Foreign  base  company  shipping  Income 
Is  excluded  under  §  1.954-l(b)  (1)  from 
foreign  base  company  income  to  the  ex¬ 
tent  that  it  is  reinvested  in  qualified 
shipping  assets.  The  amount  of  the  re¬ 
investment  for  any  taxable  year  is  the 
Increase  in  “qualified  investments  in  for¬ 
eign  base  company  shipping  operations” 
(see  5  1.954-7).  Foreign  base  company 
shipping  income  of  a  controlled  foreign 
corporation  which  is  excluded  from  for¬ 
eign  base  company  income  by  reason  of 
its  investment  in  foreign  base  company 
shipping  operations  will  be  taxed  to  the 
U.S.  shareholders  of  the  controlled  for¬ 
eign  corporation  when  and  if  it  is  sub¬ 
sequently  withdrawn  from  such  invest¬ 
ment.  The  amount  of  previously  excluded 
Income  withdrawn  from  Investment  hi 
foreign  base  company  shipping  opera¬ 
tions  for  any  taxable  year  is  the  decrease 
in  qua  fied  investments  in  foreign  base 
company  shipping  operations,  subject  to 
cert^  limitations  (see  §  1.955A-l(b)). 
The  rules  for  determining  the  Increase 
in,  and  the  withdrawal  frcxn.  Investment 
In  foreign  base  cranpany  shipping  opera¬ 
tions  are  similar  to  those  used  under  sec¬ 
tions  954(f)  and  955  (as  in  effect  before 
he  enactment  of  the  Tax  Reduction  Act 
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of  1975)  to  determine  the  increase  in, 
and  the  withdrawal  from,  investment  in 
less  developed  countries.  * 

A  special  rule  is  provided  for  amounts 
invested  in  less  developed  country  shlp- 
i-ing  companies  described  in  section  955 
(c)  <2)  < as  in  effect  before  the  enactment 
of  the  Tax  Reduction  Act  of  1975) .  These 
amounts,  which  were  previously  classilied 
as  qualified  investments  in  less  developed 
countries,  are  treated  as  qualified  invest-  “ 
ments  in  foreign  base  company  shipping 
operations  under  §  1.955A-2(h>. 

The  term  “qualified  investments  in 
foreign  base  company  shipping  opera¬ 
tions”  is  defined  in  §  1.955A-2  to  include 
aircraft  or  vessels  used  in  foreign  com¬ 
merce  and  all  related  shipping  assets. 
The  term  also  may  include  securities  of 
another  controlled  foreign  corporation 
(see  §  1.955A-2(c) )  and  an  interest  in  a 
partnership  (see  §  1.955 A-2(d) ).  The 
amount  to  be  taken  into  account  with 
respect  to  any  qualified  investment  in 
foreign  base  company  shipping  opera¬ 
tions  is  the  adjust^  basis  of  the  invest¬ 
ment  property  reduced  by  any  liability 
tj  which  the  property  is  subject  (see 
§  1.955A-2<g)). 

Section  1.955A-3  provides  that  an  in¬ 
vestment  in  foreign  bas.  company  ship¬ 
ping  operations  made  b.  one  controlled 
foreign  corporation  may  be  treated  as 
having  been  made  by  another  controlled 
foreign  corporation.  Under  §  1.955A-3,  a 
group  of  related  controlled  foreign  cor- 
poratiims  can,  in  effect,  combine  their 
foreign  base  company  shipping  income 
and  their  increase  or  decrease  in  quali¬ 
fied  investments  in  foreign  company 
shipping  operations. 

As  was  the  case  under  prior  law  with 
respect  to  investments  in  less  developed 
countries,  a  U.S.  shareholder  of  a  con¬ 
trolled  foreign  corporation  may  elect 
•  under  5  1.955A-4)  to  compute  the  in¬ 
crease  or  decrease  in  qualified  invest¬ 
ments  in  foreign  base  company  shipping 
operations  as  of  the  following  taxable 
year. 

Section  602  of  the  Act  applies  to  tax¬ 
able  years  of  foreign  corporations  begin¬ 
ning  after  December  31,  1975,  and  to 
taxable  years  of  U.S.  shareholders  within 
w'hich,  or  with  which,  the  taxable  years 
of  the  foreign  corporations  end. 

Related  amendments  to  the  Income 
Tax  Regulations,  including  amendments 
to  the  regulations  imder  section  951  and 
amendments  to  supply  the  provisions  re¬ 
served  herein,  will  be  forthcoming. 

Proposed  Amendments  to  the 
Regulations 

In  order  to  conform  the  Income  Tax 
Regulations  (26  CPR  Part  1)  to  certain 
provisions  of  s^tion  602  of  the  Tax  Re¬ 
duction  Act  of  1975,  such  regulations 
are  amended  as  follows: 

Paragraph  1.  Section  1.952-2(c)  (2)  (v) 
is  amended  to  read  as  follows : 

§  1.952—2  Determination  of  grouts  in¬ 
come  and  taxable  income  of  a  foreign 
corporation. 

•  •  •  *  • 

(c)  Special  rules  for  purposes  o/  this 
section.  •  •  • 


(2)  Application  of  principles  of 
§  1.964-1.  •  *  • 

(V)  Exchange  gain  or  loss,  (a)  Ex¬ 
change  gain  or  loss,  determined  in  ac¬ 
cordance  with  the  principles  of  §  1.964-1 
(e) ,  shall  be  taken  into  accotmt  for  pur¬ 
poses  of  determining  gross  income  and 
taxable  income. 

(5)  Exchange  gain  or  loss  shall  be 
treated  as  foreign  base  company  ship¬ 
ping  income  (or  as  a  deduction  allocable 
thereto)  to  the  extent  that  it  Ls  attrib¬ 
utable  to  foreign  base  company  shipping 
operations.  The  extent  to  which  ex¬ 
change  gain  or  loss  is  attributable  to 
foreign  base  company  shipping  opera¬ 
tions  may  be  determined  under  any  rea¬ 
sonable  method  which  is  consistently 
applied  from  year  to  year.  For  example, 
the  extent  to  which  the  exchange  gain 
or  loss  is  attributable  to  foreign  base 
company  shipping  operations  may  be 
determined  on  the  basis  of  the  ratio 
which  the  foreign  base  company  shipping 
income  of  the  corporation  for  the  tax¬ 
able  year  bears  to  its  total  gross  income 
for  the  taxable  year,  such  ratio  to  be 
determined  w'ithout  regard  to  this  sub¬ 
division  (v). 

(e>  The  remainder  of  the  exchange 
gain  or  loss  shall  be  allocated  between 
subpart  P  income  and  non-subpart  F 
income  under  any  reasonable  method 
which  is  consistently  applied  from  year 
to  year.  For  example,  such  remainder 
-may  be  allocated  to  subpart  P  Income  in 
^e  same  ratio  that  the  gross  subpart  P 
Income  (exclusive  of  foreign  ba.se  com¬ 
pany  shipping  income)  of  the  corpora¬ 
tion  for  the  taxable  year  bears  to  its 
total  gross  income  (exclusive  of  foreign 
base  company  shipping  income)  for  the 
taxable  year,  such  ratio  to  be  determined 
without  regard  to  this  subdivision  (v'. 
*  *  «  .  «  • 

Par.  2.  Immediately  after  §  1.952-2  new 
§  1.952-3  is  added  to  read  as  follows: 

§  1.952—3  Order  «f  l■olnplll.'ilions. 

(a)  Scope.  (1)  In  general.  This  section 
describes  and  illustrates  the  computa¬ 
tions  which  a  United  States  shareholder 
of  a  controlled  foreign  corporation  is  re¬ 
quired  to  make  in  connection  with  the 
application  of  section  954  and  the  sub¬ 
sequent  application  of  section  952.  How¬ 
ever,  this  section  does  not  apply  to  any 
controlled  foreign  corporation  to  which 
section  953  (relating  to  income  from  in¬ 
surance  of  United  States  risks)  applies. 
For  rules  relating  to  the  application  of 
section  953  and  the  relationship  between 
.sections  953  and  954,  see  the  regulations 
under  section  953. 

(2)  iBj(7ecftre  (iafe.  This  section  applies 
to  taxable  years  of  foreign  corporations 
beginning  after  December  31,  ,1975,  and 
to  taxable  years  of  United  States  share¬ 
holders  (as  defined  in  section  951(b)) 
within  which  or  with  which  such  tax¬ 
able  years  of  such  foreign  corporations 
end. 

(b)  General  rule.  Except  as  provided 
in  paragraph  (c)  of  this  section,  a  United 
States  shareholder  must  determine  the 
subpart  F  Income  of  a  contndled  foreign 
corporation  to  which  this  section  applies 
in  the  following  manner: 


(1)  Step  1.  Determine  gross  income 
under  S  1.952-2,  and  (if  applicable) 
S  1.959-2  (relating  to  the  exclusion  of 
certain  dividends  from  gross  income) . 

(2)  Step  2.  Determine  net  foreign  base 
company  shipping  income  as  follows: 

(i)  First.  Determine  foreign  base  com¬ 
pany  shipping  income  under  $  1.954-6; 

(il)  Second.  Exclude  from  foreign  base 
company  shipping  income  the  items 
thereof  which  are  ^eluded  from  subpart 
F  income  under  5  1.952-l(b)  (2)  (relat- 
ihg  to  the  exclusion  of  United  States  in¬ 
come  from  subpart  F  Income) ,  or  which 
are  excluded  from  foreign  base  company 
income  under  §  1.954-1  (b)  (2)  and  (3) 
(relating,  respectively,  to  chain  rule  and 
to  corporation  not  availed  of  to  reduce 
tax) ; 

(iii)  TAird.  Reduce  the  balance  by  the 
deductions  allocable  thereto  under 
5  1.954-1  (c) ;  and 

(iv)  Fourth.  Reduce  the  remaining 
balance  by  the  increase  in  qualified  in¬ 
vestments  in  foreign  base  company  ship¬ 
ping  operations  as  determined  under 
?  1.954-7  (see  §  1. 954-1  (b)  (1) ) . 

(3)  Step  3.  Determine  net  foreign  per¬ 
sonal  holding  company  Income,  net  for¬ 
eign  ba.se  company  sales  income,  and 
net  foreign  base  company  .sen'ices  in¬ 
come  as  follows : 

(i)  First.  Determine  foreign  personal 
holding  company  income  under  S  1.954- 
2,  foreign  base  company  sales  income 
under  $  1.954-3,  and  foreign  base  com¬ 
pany  services  Income  under  (j  1.954.4; 

(ii>  Second.  Exclude  from  each  such 
type  of  income  the  items  thereof  which 
are  excluded  from  subpart  F  Income  un¬ 
der  s  1.952-1  (b)  (2)  or  which  are  ex¬ 
cluded  from  foreign  base  company  in¬ 
come  under  §  1.954-l(b)  (2)  and  (3); 

(iii)  Third.  Reduce  the  balance  of 
each  such  type  of  income  by  the  deduc¬ 
tions  allocable  thereto  under  {i  1.954- 
KO. 

•  4)  Step  4.  The  foreign  ba.se  company 
income  is  the  sum  of  the  net  amounts 
determined  in  subparagraphs  (2)  and 
(3)  of  this  paragraph. 

(5)  Step  5.  The  subpart  P  income  is 
the  lesser  of — 

(i)  The  sum  of  (A)  the  foreign  ba.se 
company  income  as  determined  under 
subparagraph  (4)  of  this  paragraph  and 
(B)  the  exchange  gain  (or  loss)  allo¬ 
cable  (under  8  1.952-2(c)  <2)  (vXc) )  to 
subpart  F  income;  or 

(il)  The  earnings  and  profits  limita¬ 
tion  stated  in  section  952(c)  (.see  8  1.952- 
1(c) ). 

(6)  Step  6.  The  subpart  P  income  of 
an  export  trade  corporation  (as  defined 
in  section  971(a))  must  be  reduced  as 
provided  in  8  1.970-l(b). 

(c)  Section  954(b)  (3)  ratio  less  than 
10  percent  or  more  than  70  percent.  (1) 
Less  than  10  percent.  Under  8  1.954-1  (d) 
(1),  if  the  foreign  base  company  Income 
of  a  controlled  foreign  corporation  to 
which  this  section  applies  (determined 
as  provided  tn  subparagraph  (3)  of  this 
paragraph)  is  less  than  10  percent  of  the 
gross  Income  (determined  as  provided  In 
paragraph  (b)(1)  of  this  section),  ttie 
subpart  P  income  that  controlled  for¬ 
eign  corporation  is  zero. 
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(2)  More  than  70  percent.  Under 
§  1.954-l(d)  (2) ,  if  the  foreign  base  com¬ 
pany  income  of  a  controlled  foreign 
corporation  to  which  this  section  applies 
(determined  as  provided  in  subpara¬ 
graph  (3)  of  this  paragraph)  is  more 
than  70  percent  of  the  gross  income  (de¬ 
termined  as  provided  in  paragraph  (b) 
(1)  of  this  section),  a  United  States 
shareholder  must  determine  the  subpart 
F  income  of  that  controlled  foreign  cor¬ 
poration  in  the  following  manner: 

(i)  Step  1.  The  foreign  base  company 
income  is  the  gross  income  (determined 
as  provided  in  paragraph  (b)(1)  of  this 
section),  reduced  as  follows: 

(A)  First,  exclude  the  items  thereof 
which  are  excluded  from  subpart  F  in¬ 
come  imder  §  1.952-1  (b)  (2)  or  which  are 
excluded  frcHii  foreign  base  company  in¬ 
come  under  §  1.954-1  (b)  (3) : 

(B)  Second,  reduce  the  balance  by  the 
deductions  allocable  thereto  under 
§  1.954-1  (c); 

(C)  Third,  reduce  the  remaining  bal¬ 
ance  by  the  amount  of  the  reinvested 
shipping  income  determined  as  provided 
in  subparagraph  (4)  of  this  paragraph. 

(ii)  Step  2.  The  subpart  F  income  is 
the  lesser  of — 

(A)  The  foreign  base  company  in¬ 
come  as  determined  under  subdivision 
(i)  of  this  subparagraph;  or 

(B)  The  limitation  stated  in  section 
952(c)  (see  §  1.952-1 (c)). 

(iii)  Step  3.  The  subpart  F  income  of 
an  export  trade  corporation  (as  defined 
in  section  971(a))  must  be  reduced  as 
provided  in  §  1.970-1  (b). 

(3)  Foreign  base  company  income. 
Solely  for  purposes  of  subparagraphs  (1) 
and  (2)  of  this  paragraph,  the  foreign 
base  company  income  of  a  controlled 
foreign  corporation  shall  be  the  sum  of 
the  balances  determined  after  applying 
paragraph  (b)  (2)  (ii)  and  (3)  (ii)  of 
this  section. 

(4)  Reinvested  shipping  income.  Sole¬ 
ly  for  purposes  of  subparagraph  (2)  (i) 
(C)  of  this  paragraph,  the  amount  of 
reinvested  shipping  income  of  a  con¬ 
trolled  foreign  corp>oration  shall  be  de¬ 
termined  as  follows: 

(i)  Step  1.  Determine  foreign  base 
company  shipping  income  under  1  1.954- 
6; 

(ii)  Step  2.  Exclude  from  foreign  base 
company  shipping  income  the  items 
thereof  which  are  excluded  from  subpart 
F  income  under  §  1.952-1  (b)  (2)  or  which 
are  excluded  from  foreign  base  com¬ 
pany  Income  under  §  1.954-1  (b)  (3) ; 

(iii)  Step  3.  Reduce  the  balance  by  the 
deductions  allocable  thereto  under 
§  1.954-l(c): 

(iv)  Step  4.  The  amount  of  reinvested 
shipping  income  is  the  lesser  of — 

(A)  The  remaining  balance,  or 

(B)  The  Increase  in  qualified  invest¬ 
ments  in  foreign  base  company  shipping 
operations  as  determined  imder  §  1.954-7. 

(d)  Illustrations.  The  application  of 
this  section  may  be  illustrate  by  the  fol¬ 
lowing  examples,  in  each  of  which  it  is  as¬ 
sumed  that  A  is  a  United  States  share¬ 
holder  who  owns  stock  in  a  controlled 
foreign  corporation  on  December  31, 


1976,  the  corporation  uses  the  calendar 
year  as  the  taxable  year,  and  for  1976, 
the  corporation  has  no  income  derived 
from  the  Insurance  of  United  States  risks 
(within  the  meaning  of  section  953(a) ) 
and  is  not  an  export  trade  corporation 
(within  the  meaning  of  section  971(a) ) : 


Example  (1).  (a)  Pot  1976,  P  Corporation 
has  no  foreign  base  company  sales  Income 
and  no  foreign  base  company  shipping 
income. 

(b)  A  must  iq>ply  the  test  prescribed  by 
section  954(b)  (3)  to  P’s  taxable  year  1976  as 
follows,  based  on  the  facts  shown  In  the  fol¬ 
lowing  table: 

$1,  000 


190 


(1)  Gross  Income. 


(2)  (1)  Foreign  personid  holding  company  Income _  $200 

(11)  Less:  Items  of  foreign  personal  holding  company  Income  excluded 

under  IS  1.952-l(b)  (2),  1.964-1  (b)  (2),  and  1.954-1  (b)  (3) _  10 


(111)  Balance  _ 

(3)  (1)  Foreign  base  company  services  income _ _ _  450 

(11)  Less:  Items  of  foreign  base  company  services  income  excluded 

under  SI  4.952-1  (b)  (2)  and  1.954-l(b)  (3) _  100 


(111)  Balance  _  350 


(4)  Tentative  foreign  base  company  Income  (line  (2)  (111)  plus  line  (3)  (111)) _  540 

(5)  Section  054(b)  (3)  ratio  (line  4  :-llne  (1))  (percent) _  64 


(c)  Since  the  section  054(b)  (3)  ratio  Is  not  leas  than  10  percent  nor  more  than  70  percent, 
A  must  determine  P’s  subpart  P  Income  for  1976  as  follows,  based  on  the  facts  shown  In  the 
following  table:  ' 


(1)  Gross  income _  $1,000 


(2)  (1)  Foreign  personal  holding  company  Income _  200 

(ii)  Less:  Items  of  foreign  personal  holding  company  income  excluded  under 

51  1.952-1  (b)(2),  1.954-1  (b)(2),  and  1.964-1  (b)  (3) .  10 


(111)  Balance _  190 

(Iv)  Less:  deductions  allocable  to  balance _  170 


(v)  Net  foreign  personal  holding  company  income _  20 


(3)  (1)  Foreign  base  company ’’services  income _  460 

(11)  Less:  Items  of  foreign  base  company  services  Income  excluded  under 

55  1.962-1  (b)(2)  and  1.954-l(b)  (3) .  100 


(111)  Balance  _  350 

(iv)  Less:  Deductions  allocable  to  balance _ _  250 

(v)  Net  foreign  base  company  services  income _  100 


(4)  Subpart  F  Income:  (1)  Foreign  base  company  income  (line  (2)(v)  plus  line 

(3)(v))  . . . r .  120 

(II)  Exchange  gain  attributable  to  subpart  P  Income _  7 

-f - 

(III)  Tentative  subpart  F  Income  (line  (1)  plus  line  (11) ) _  127 


(Iv)  Earnings  and  profits  limitation _ _  225 

(v)  Subpart  P  Income  (lesser  of  lines  (111)  and  (iv)) _  127 


Example  (2).  (a)  For  1976,  N  Corporation  has  no  foreign  personal  holding  company  in¬ 
come,  no  foreign  base  company  sales  income,  and  no  foreign  base  company  services  Income. 
However,  N  receives  $100  of  dividends  from  another  controlled  foreign  corporation  which  is 
excluded  from  foreign  base  company  income  under  5  1.954-1  (b)  (2)  as  attributable  to  foreign 
base  company  shipping  income,  but  which  is  not  excluded  from  gross  income  under  section 
059(b). 

(b)  A  must  apply  the  test  prescribed  by  section  954(b)(3)  to  N's  taxable  year  1976  as 


follows,  based  on  the  facts  shown  In  the  following  table: 

(1)  Gross  income _  $1,000 


(2)  (1)  Foreign  base  company  shipping  Income -  1, 000 

(11)  Less:  Items  of  foreign  base  cpmpany  shipping  income  excluded  under 

55  1.952-1  (b)(2),  1.964-1  (b)  (2) ,  and  1.954-1  (b)  (3) .  100 


(111)  Balance 


900 


(3)  Section  964(b)  (3)  ratio  (line  (2)  (lil)H-line  (1))  (percent) _  90 

(c)  Since  the  section  054(b)  (3)  ratio  exceeds  70  percent,  A  miast  determine  the  amount 
of  N’s  reinvested  shipping  income  for  1076  as  follows,  based  on  the  facts  shown  in  the  fol- 
lowiqg  table: 

(1)  Foreign  base  company  shipping  income _  $1,000 

(2)  Less:  Items  of  foreign  base  company  shipping  income  excluded  under  55  1.952-1 

(b)(2)  and  1.964-l(b)  (3) .  0 
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(8)  Balance  - — _ - 1,800 

(4)  Less:  Deductions  allocable  to  balance.. _ _ __1 _  760 


(6)  Remaining  balance _  260 


(6)  Increase  In  qualified  investments  In  foreign  base  company  shipping  operations.  250 

(7)  Reinvested  shipping  Income  (lesser  of  lines  (6)  and  (6)) _ _  280 


(d)  A  must  determine  N's  subpart  F  income  for  1976  as  follows,  based  on  the  facta  shown 
in  the  following  table: 

(1)  (1)  Oross  income _ _ _ I _  $1,000 

(li)  Less:  Items  of  gross  income  excluded  under  { I  1.952-1  (b)  (2)  and 

1.954-l(b)(3)  . . . . .  0 


(ill)  Balance _ ' _  1,000 

(iv)  Less:  Deductions  allocable  to  balance _ _  750 


(v)  Remaining  balance _ /I _ _  250 

(Vi)  Less:  reinvested  shipping  Income _ _ _  250 


(vii)  Foreign  base  company  Income _ _ _  0 


(2)  Earnings  and  profits  limitation _  1,200 

(3)  Subpart  F  income  (lesser  of  lines  (1)  (vll)  and  (2) ) _  0 


Example  (3).  (a)  For  1976,  M  Corporation  has  no  foreign  personal  holding  company  in¬ 
come,  no  foreign  base  company  sales  income,  and  no  foreign  base  company  services  income, 
(b)  A  must  apply  the  test  prescribed  by  section  954(b)(3)  to  M's  taxable  year  1976  as 


follows,  based  on  the  facts  shown  in  the  following  table: 

(1)  Oross  Income _ _ _  $1,000 


(2)  (1)  Foreign  base  company  shipping  income _  650 

(11)  Less:  Items  of  foreign  base  company  shipping  income  excluded  under 

S 5  1.952-1  (b)(2),  1.954-1  (b)  (2),  and  1.954-1  (b)  (3)  . .  0 


(ill)  Balance _  650 


(3)  Section  954(b)  (3)  ratio  (line  (2)  (iii) -rline  (1))  (percent) _  65 

(c)  Since  the  section  954(b)  (3)  ratio  is  not  less  than  10  percent  nor  more  than  70  percent, 
A  must  determine  M’s  subpart  F  income  for  1976  as  follows,  based  on  the  facts  shown  in 
the  following  table: 

(1)  Oross  Income _ , _  $1,000 


1  (2)  Net  foreign  base  company  shipping  income:  (1)  Foreign  base  company  ship¬ 
ping  income _  650 

(ii)  Less:  Items  of  foreign  base  company  shipping  income  excluded  under 

H  1.952-1  (b)(2),  1.954-1  (b)(2),  and  1.954-1  (b)  (3) .  0 


(lii)  Balance . . . . . . . .  650 

(Iv)  Less:  Deductions  allocable  to  balance _  550 


(v)  Remaining  balance _  100  ^ 

(Vi)  Less:  Increase  in  qualified  Investments  in  foreign  base  company  shipping 

operations  _  80 


(vii)  Net  foreign  base  company  shipping  Income _  20 


(3)  Subpart  F  Income:  (i)  Foreign  base  company  Income  (line  (2)  (vii)) _  20  - 

(ii)  Exchange  gain  attributable  to  subpart  F  income _ _  0 


(hi)  Tentative  subpart  F  income  (line  (1)  plus  line  (11)) _  20 


(iv)  Earnings  and  profits  limitation _  15 

(V)  Subaprt  F  Income  (lesser  of  lines  (lii)  and  (iv)) _  18 


Example  (4).  (a)  For  1976,  Q  Corporation  has  no  foreign  base  company  sales  income  and 
no  foreign  base  company  services  income. 

(b)  A  must  apply  the  test  prescribed  by  section  954(b)(3)  to  Q’s  taxable  year  1976  as 
follOM^s,  based  on  the  facts  shown  in  the  following  table: 


(1)  Gross  Income _  $1,000 

(2)  (1)  Foreign  base  company  shipping  income _ »_  $450 

(ii)  Less:  Items  of  foreign  base  company  shipping  income  excluded 

under  {{  1.952-1  (b)  (2),  1.954-1  (b)  (2),  and  1.954-l(b)  (3) . .  100 


(Ul)  Balance  _ _ _ _ _  860 

(3)  (i)  Foreign  personal  holding  company  income _ _ _  200 

(ii)  Less:  Items  of  foreign  personal  holding  company  income  excluded 

under  SI  1.952-1  (b)  (2),  1.954-1  (b)  (2),  and  1.964-l(b)  (3) _  10 


<U1)  Balance  . . . -  1*0 
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(4)  Tentative  foreign  base  company  shipping  income  (line  (2)  (111)  plus  line  (8) 

(ill)) .  640 

(5)  Section  954(b)  (3)  ratio  (line  (4)H-llne  (1))  (percent). _  54 

(c)  Since  the  section  964(b)  (3)  ratio  is  not  less  than  10  percent  nor  more  than  70  percent, 

A  mvist  determine  Q’s  subpart  F  income  for  1976  as  follows,  based  on  the  facts  shown  in 
the  following  table: 

(1)  Gross  income _  $1,000 

(2)  (1)  Foreign  base  company  shipping  income _  460 

(11)  Less:  Items  of  foreign  base  company  shlplping  Income  excluded  under 

S5  1.962-1  (b)  (2),  1.964-1  (b)  (2),  and  1.964-l(b)  (3) . .  100 


(ill)  Balance  _ ly - - -  350 

(Iv)  Less:  Deductions  allocable  to  balance _  250 


(v)  Remaining  balance _ _  100 

(Vi)  Less:  Increase  in  qualified  investments  in  foreign  base  country  shipping 

operations  _  135 


(vil)  Net  foreign  base  company  shipping  income  (not  less  than  zero) _  0 


(3)  (1)  Foreign  personal  holding  company  Income _  200 

(11)  Less:  Items  of  foreign  personal  holding  company  Income  excluded  under 

II  1.952-1  (b)(2),  1.964-1  (b)(2),  and  1.954-1  (b)(3) .  '  10 

(111) .  Balance _  190 

■  (Iv)  Less:  Deductions  allocable  to  balance _ _ _  70 


(v)  Net  foreign  personal  holding  company  Income _  120 


(4)  Subpart  F  Income:  (1)  Foreign  base  company  income  (line  (2)  (vil)  plus  line 

(3)(v))  . .  120 

(11)  Exchange  gain  attributable  to  subpart  F  income _  7 


(ill)  Tentative  subpart  F  income  (line  (1)  plus  line  (11)) _  127 


(iv)  Earnings  and  profits  limitation _  225 

(V)  Subpart  F  Income  (lesser  of  lines  (ill)  and  (iv) ) _  127 


Example  (5).  (a)  For  1976,  corporation  R’s  only  Income  is  comprised  of  interest  and  divi> 
dends  which  are  treated  as  foreign  base  company  shipping  Income  under  |  1.954-6(f)  (1)  (1). 
Consequently,  R  has  no  foreign  personal  holding  company  income,  foreign  base  company 
sales  Income  or  foreign  base  company  services  income  for  1976  (see  section  954(b)  (6)  (A) 
and  I  1.954-1  (f)  (3)). 

(b)  A  must  apply  the  test  prescribed  by  section  954(b)(3)  to  R's  taxable  year  1976  as 


follows,  based  on  the  facts  shown  in  the  following  table: 

(1)  Gross  Income _  $1,000 


(2)  (1)  Foreign  base  company  shipping  Income _  1,000 

(ii)  Less:  items  of  foreign  base  company  shipping  Income  excluded  under 

II  1.952-l(b)  (2),  1.954-l(b)  (2),  and  1.964-l(bV<3) .  400 


(ill)  Balance  _  600 


(3)  Section  954(b)(3)  ratio  (line  (2)  (lU) -:-llne  (1))  (percent) .  60 

(c)  Since  the  section  954(b)  (3)  ratio  is  not  less  than  10  percent  nor  more  than  70  percent, 
A  must  determine  R’s  subpart  F  income  for  1976  as  follows,  based  on  the  facts  shown  in  the 
following  table: 

(1)  Gross  Income _  $1,000 

(2)  Net  foreign  base  company  shipping  income: 

(1)  Foreign  base  company  shipping  Income _  1,000 

(il)  Less:  Items  of  foreign  base  company  shipping  income  excluded  under 

II  1.962-1  (b)(2),  1.954-1  (b)  (2),  and  1.954-l(b)  (3) .  400 


(ill)  Balance _  600 

(iv)  Less:  Deductions  allocable  to  balance _  60 


(v)  Remaining  balance _  560 

(vl)  Less:  Increase  in  qualified  investments  in  foreign  base  company  shipping 

operations  _  630 


(vil)  Net  foreign  base  company  shipping  income _  20 


(3)  Subpart  F  Income:  (1)  Foreign  base  company  Income  (line  (2)  (vil)) _  20 

(li)  Exchange  gain  attributable  to  subpart  F  income -  0 


(ill)  Tentative  subpart  F  Income  (line  (1)  plus  line  (li)) _  20 


(iv)  Earnings  and  profits  limitation - -  26 

(v)  Subpart  F  Income  (lesser  of  lines  (111)  and  (It)) _  20 


Par.  3.  Section  1.954  is  amended  by 
revising  section  954  (a),  (b),  and  (f), 
adding  a  new  sentence  at  the  end  of 
section  954(d)  (1),  adding  a  new  section 
954(g),  and  revising  the  historical  note 
to  read  as  follows; 

§  1.954  Statutory  provisions;  foreign 
base  company  income. 

Sec.  954.  Foreign  base  company  income — 
(a)  Foreign  base  company  income. — ^For  pur¬ 
poses  of  section  052(a)(2),  the  term  “for¬ 
eign  base  company  income”  means  for  any 
taxable  year  the  sum  of — 

(1)  The  foreign  personal  holding  company 
Income  for  the  taxable  year  (determined 
under  subsection  (c)  and  reduced  as  provided 
in  subsection  (b)  (5) ) , 

(8)  The  foreign  base  company  sales  in¬ 
come  for  the  taxable  year  (determined  under 
subsection  (d)  and  reduced  as  provided  in 
subsection  (b)(5)), 

(3)  The  foreign  base  company  services  in¬ 
come  for  the  taxable  year  (determined  under 
subsection  (e)  and  reduced  as  provided  in 
subsection  (b)  (5) ),  and 

(4)  The  foreign  base  company  shipping 
income  for  the  taxable  year  (determined 
under  subsection  (f)  and  reduced  as  pro¬ 
vided  in  subsection  (b)  (5) ) . 

(b)  Exclusions  and  special  rules. 

(1)  (Repealed] 

(2)  Exclusion  for  reinvested  shipping  in¬ 
come.  For  pvuToses  of  subsection  (a),  for¬ 
eign  base  company  Income  does  not  include 
foreign  base  company  shipping  income  to 
the  extent  that  the  amount  of  such  income 
does  not  exceed  the  increase  for  the  taxable 
year  in  qualified  investments  in  foreign  base 
company  shipping  operations  of  the  con¬ 
trolled  foreign  coiporation  (as  determined 
under  subsection  (g) ). 

(3)  Special  rule  where  foreign  base  com¬ 
pany  income  is  less  than  10  percent  or  more 
than  70  percent  of  gross  income.  For  purposes 
of  subsection  (a)  — 

(A)  If  the  foreign  base  company  Income 
(determined  without  regard  to  paragraphs 
(2)  and  (5) )  is  less  than  10  percent  of  gross 
Income,  o  part  of  the  gross  Income  of  the 
taxable  year  shall  be  treated  as  foreign  base 
company  income. 

(B)  If  the  foreign  base  company  income 
(determined  without  regard  to  paragraphs 
(2)  and  (5) )  exceeds  70  percent  of  gross  in¬ 
come,  the  entire  gross  income  of  the  taxable 
year  shall,  subject  to  the  provisions  of  para¬ 
graph  (2),  (4),  and  (5),  be  treated  as  foreign 
base  company  Income. 

(4)  Exception  for  foreign  corporations  not 
availed  of  to  reduce  taxes.  For  purposes  of 
subsection  (a) ,  foreign  base  company  income 
does  not  include  any  item  of  income  received 
by  a  controlled  foreign  corporation  If  It  is 
established  to  the  satisfaction  of  the  Secre¬ 
tary  or  his  delegate  that  neither — 

(A)  The  creation  or  organization  of  such 
controlled  foreign  corporation  under  the 
laws  of  the  foreign  country  In  which  it  is 
incorporated  (or,  in  the  case  of  a  controlled 
foreign  corporation  which  is  an  acquired  cor¬ 
poration,  the  acquisition  of  such  corporation 
created  or  organized  under  the  laws  of  the 
foreign  country  in  which  it  is  incorporated), 
nor 

(B)  The  effecting  of  the  transaction  giving 
rise  to  such  income  through  the  controlled 
foreign  corporation,  has  as  one  of  Its  sig¬ 
nificant  purposes  a  substantial  reduction  of 
income,  war  profits,  or  excess  profits  or 
similar  taxes. 

(5)  Deductions  to  be  taken  into  account. 
For  purposes  of  subsection  (a),  the  foreign 
personal  holding  company  Income,  the  for¬ 
eign  base  company  sales  Income,  the  foreign 
base  company  services  income,  and  the  for¬ 
eign  base  company  shipping  Income  shall 
be  reduced,  under  regulations  prescribed  by 
the  Secretary  or  his  delegate,  so  as  to  take 
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Into  acooimt  deductions  (Including  tsxes) 
property  allocable  to  such  Income. 

(6)  Special  rules  for  foreign  base  company 
shipping  income.  Income  of  a  corporation 
which  Is  foreign  base  con4>any  shipping  In¬ 
come  under  paragraph  (4)  of  subsection  (a) 
(determined  without  regard  to  the  exclusion 
under  paragraph  (2)  of  this  subsection)  — 

(A)  Shall  not  be  considered  foreign  base 
company  income  of  such  corporation  under 
any  other  paragraph  of  subsection  (a)  and 

(B)  If  distributed  through  a  chain  of 
ownership  described  under  section  958  (a), 
shall  not  be  included  in  foreign  base  com¬ 
pany  income  of  another  controlled  foreign 
corporation  In  such  chain. 

•  •  •  •  • 

(d)  Foreign  base  company  sales  income — 
(1)  In  general.  •  •  • 

For  purposes  of  this  subsection,  personal 
property  does  not  include  agricultural  com¬ 
modities  which  are  not  grown  in  the  United 
States  in  commercially  marketable  quanti¬ 
ties. 

•  •  •  •  • 

(f )  Foreign  base  company  shipping  income. 
For  purposes  of  subsection  (a)  (4),  the  term 
“foreign  base  company  shipping  income” 
means  income  derived  from,  or  in  connection 
with,  the  use  (or  hiring  or  leasing  for  use) 
of  any  aircraft  or  vessel  in  foreign  commerce, 
or  from,  or  in  connection  with,  the  perform¬ 
ance  of  services  directly  related  to  the  use 
of  any  such  aircraft,  or  vessel,  or  from  the 
sale,  exchange,  or  other  disposition  of  any 
such  aircraft  or  vessel.  Such  term  includes, 
but  is  not  limited  to — 

( 1 )  Dividends  and  Interest  received  from  a 
f(xeign  corporatkm  in  respect  of  which  taxes 
are  deemed  paid  tmder  section  902,  and  gain 
from  the  sale,  exchange,  or  other  disposi¬ 
tion  of  stock  or  obligations  of  such  a  fcneign 
corp<M'atlon  to  the  extent  that  such  divi¬ 
dends,  interest,  and  gains  are  attributable  to 
foreign  base  company  shipping  Income,  and 

(2)  That  portion  of  the  distributive  share 
of  the  income  of  a  partnership  attributable 
to  foreign  base  company  shipping  Income. 

(g)  Increase  in  qualified  investments  in 
foreign  base  company  shipping  operations. 
For  purposes  of  subsection  (b)(2),  the  in¬ 
crease  for  any  taxable  year  in  qualified  in¬ 
vestments  in  foreign  base  company  shipping 
operations  of  any  controlled  foreign  cm'pora- 
tlon  is  the  amount  by  which — 

(1)  The  qualified  Investments  in  foreign 
base  company  shipping  operations  (as,  de¬ 
fined  in  sectkm  965  (b))  of  the  controlled 
foreign  corporation  at  the  close  of  the  tax¬ 
able  year,  exceed 

(2)  The  qualified  investments  in  foreign 
base  company  shipping  operations  (as  so 
defined)  of  the  controlled  foreign  corpora¬ 
tion  at  the  close  erf  the  preceding  taxable 
year. 

(Sec.  954  as  added  by  sec.  12 (a).  Rev.  Act  1962 
(76  Stat.  1006) ;  as  amended  by  sec.  909,  Tm 
Reform  Act  1969  (83  Stat.  718);  sec.  602.  Tax 
Reduction  Act  1975  (89  Stat.  58)  ] 

Par.  4.  Section  1.954-1  is  amended  as 
follows: 

1.  The  heading  and  paragraphs  (a), 
(b)(1),  and  (b)  (2)  are  revised. 

2.  Paragraph  (b)  (3)  is  redesignated 
as  paragraph  (b)  (4) ,  and  paragraph 
(b)  (4)  is  redesignated  as  paragraph 
(b)(3). 

3.  Paragraph  (b)  (3)  (as  redesignated) 
Is  revised  as  follows: 

a.  The  heading  is  revised. 

b.  Subdivision  (1)  is  revised  by  delet¬ 
ing  “ending  after  October  9,  1969”,  and 
inserting  In  lieu  thereof  "beginning  after* 
December  31, 1975". 


c.  Subdlvislcm  (11)  is  amended  by  re¬ 
vising  (a),  by  deleting  “subparagraph 

(3)  "  In  (b)  and  inserting  in  lieu  thereof 
"subparagrt^ih  (4)”,  and  by  deleting 
“subparagraph  (3)  (viii) "  in  the  last  sen¬ 
tence  and  inerting  in  lieu  thereof  “sub- 
paragraph  (4)  (vii)”. 

d.  Subdivision  (iv)  is  revised  by  adding 
a  new  sentence  at  the  end  thereof. 

e.  Subdivision  (v)  is  amended  by  de¬ 
leting  “Income  Tax  Division"  and  in¬ 
serting  in  lieu  thereof  “Corporate  Tax 
Division”. 

f.  Subdivision  (vi)  is  amended  by  de¬ 
leting  “subparagraph  (3)(vi)”  and  in¬ 
serting  in  lieu  thereof  “subparagraph  (4) 

(v) ".  and  by  deleting  “subparagraph  (3) 
(vii)  ”  and  inserting  in  lieu  thereof  “sub- 
paragraph  (4)  (vi)  ”. 

g.  Subdivision  (vii)  is  amended  by  re¬ 
vising  the  heading,  by  deleting  “example” 
in  the  first  sentence  and  inserting  in 
lieu  thereof  “examples”,  by  redesignating 
the  example  as  example  (1),  by  deleting 
“1969”  in  the  seventh  sentence  of  ex¬ 
ample  (1)  (as  redesignated)  and  insert¬ 
ing  in  lieu  thereof  “1977”,  and  by  adding 
a  new  example  (2)  at  the  end  thereof. 

4.  Paragraph  (b)  (4)  (as  redesignated) 
is  re\ised  as  follows: 

a.  The  heading,  subdivisions  (i)  and 
(ii),  and  so  much  of  subdivision  (iii)  as 
precedes  (a)  thereof  are  revised. 

b.  Subdivisions  (iii)  (a)  (1)  and  (2), 
<iii)  (b),  and  (iv)  are  each  revised  by 
deleting  “in  respect  to”  and  inserting 
in  lieu  thereof  “in  respect  of”, 

c.  Subdivision  (v)  is  deleted. 

d.  Subdivisions  (vi),  (vii),  and  (vii) 
are  redesignated  as  subdivisions  (v), 

(vi)  ,  and  (vii) ,  respectively. 

e.  Subdivision  (v)  (as  redesignated)  is 
revised  by  deleting  “the  creation  or  or¬ 
ganization  of  a  controlled  foreign  cor¬ 
poration  results  in”  and  inserting  in  lieu 
thereof  ‘.‘there  has  been”,  by  deleting  “29 
percent”  and  inserting  in  lieu  thereof  “9 
percent”,  and  by  deleting  “71  percent” 
and  Inserting  in  lieu  thereof  “91  per¬ 
cent”. 

f.  Subdivision  (vi)  (as  redesignated) 
is  revised  by  deleting  “subdivisions  (i)  to 
(vi)  ”  and  Inserting  in  lieu  thereof  "sub¬ 
divisions  (1)  to  (V)  ”, 

g.  Example  (1)  of  subdivision  (vii)  as 
(redesignated)  is  revised  by  deleting 

’  “1963”  and  inserting  “1976”  irrlieu  there¬ 
of,  and  by  deleting  “organization  of  B 
Corporation  in  coimtry  Y  did  not  have 
the  effect  of  substantially  reducing”  and 
inserting  in  lieu  thereof  “there  has  been 
no  substantial  reduction  of”. 

h.  Example  (2)  of  subdivision  (vii)  (as 
redesignated)  is  revised  by  deleting  “or¬ 
ganization  of  B  Corporation  in  country 
Y  did  have  the  effect  of  substantially  re¬ 
ducing”  and  inserting  in  lieu  thereof 
“there  has  been  a  substantial  reduction 
of”. 

i.  Example  (3)  of  subdivision  (vii)  (as 
redesignated)  is  reserved,  and  example 

(4)  of  subdivision  (vii)  (as  redesignated) 
is  deleted, 

5.  Paragraph  (c)  is  revised  by  amend¬ 
ing  the  first  and  last  sentences  thereof. 

6.  Paragraph  (d)  is  revised  as  follows: 

a.  The  heading  is  revised. 


b.  Subparagraph  (1)  is  revised  by  de¬ 
leting  “30”  in  both  places  where  it  ap¬ 
pears  and  inserting  in  lieu  thereof  “10”. 

c.  Subparagraph  (2)  is  amended  by  de¬ 
leting  “(1),”  immediately  after  “except 
as  provided  in  paragraphs”,  and  by  in¬ 
serting  “(1),  (b)(3),”  immediately  after 
“and  paragraphs  (b)  ”. 

d.  Subparagraph  (3)  is  revised. 

e.  So  much  of  subparagraph  (4)  as 
precedes  the  example  is  revised. 

f.  The  example  in  subparagraph  (4)  is 
amended  by  deleting  “30”  in  all  three 
places  where  it  appears  and  by  inserting 
in  lieu  thereof  “10”. 

7.  Paragraph  (e)  is  amended  by  delet¬ 
ing  “1.954-5”  and  inserting  in  lieu  there¬ 
of  “1.954-7”. 

8.  Paragraph  (f )  is  amended  by  delet¬ 
ing  “1.954-5”  and  inserting  in  lieu  there¬ 
of  “1.954-7”,  and  by  adding  a  new  sub- 
paragraph  (3)  at  the  end  thereof. 

The  added  and  amended  provisions 
read  as  follows: 

§  1.954—1  Foreign  base  company  in- 
ronie;  taxable  years  beginning  after 
December  31. 1975. 

(a)  In  general.  The  subpart  F  income 
of  a  controlled  foreign  corporation  for 
any  taxable  year  includes  its  foreign  base 
company  income  for  such  taxable  year. 
See  section  952(a) .  For  taxable  years  be¬ 
ginning  after  December  31, 1975,  the  for¬ 
eign  base  company  income  of  a  con¬ 
trolled  foreign  corporation  consists  of  the 
sum  of  its  foreign  personal  holding  com¬ 
pany  income,  as  defined  in  §  1.954-2,  its 
foreign  base  company  sales  income,  as 
defined  in  §  1.954-3,  its  foreign  base  com¬ 
pany  services  income,  as  defined  m 
§  1.954-4,  and  its  foreign  base  company 
shipping  income,  as  defined  in  §  1.954-6, 
modified  and  adjusted  in  accordance 
with  this  section.  For  corresponding  rules 
applicable  to  taxable  years  beginning  be¬ 
fore  January  1,  1976,  see  26  CFR  5  CFR 
§  1.954-1  (Rev.  as  of  April  1,  1975).  For 
additional  rules  rela^g  to  the  compu¬ 
tation  of  foreign  base  company  income, 
see  §  1.952-3. 

(b)  Exclusions  from  foreign  hose  com¬ 
pany  income.  Foreign  base  company  lor 
come  does  not  include  the  following 
items: 

(1)  Reinvested  shipping  income. — 
Foreign  base  company  income  does  not 
include  foreign  base  company  shipping 
income  to  the  extent  that  the  amount  of 
such  income  does  not  exceed  the  con¬ 
trolled  foreign  corporation’s  increase  for 
the  taxable  year  in  qualified  investments 
in  foreign  base  company  shipping  opera¬ 
tions.  See  section  954(b)  (2).  For  defini¬ 
tion  of  the  term  “qualified  Investments 
in  the  foreign  base  company  shipping  op¬ 
erations”,  see  section  955(b)  and 
§  1.955A-2.  For  rules  relating  to  the  de¬ 
termination  of  the  increase'for  a  taxable 
year  in  qualified  investments  in  foreign 
base  company  shipping  operations,  see 
section  954(g)  and  §  1.954-7,  For  rules 
relating  to  the  computation  of  the 
amount  excluded  from  foreign  base  com¬ 
pany  InccMne  under  this  subparagraph, 
see  S  1.952-3. 

(2)  Chain  rule  for  shipping  income. — 
Except  as  provided  In  section  954(b)  (3) 
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(and  notwithstanding  any  provision  of 
S  1.954-6),  dividends  distributed  by  a 
controlled  foreign  corporation  through  a 
chain  of  ownership  described  in  section 
958(a)  to  another  controlled  foreign  cor¬ 
poration  shall  not  be  included  in  the 
foreign  base  company  income  (rf  such 
other  controlled  foreign  corporation  to 
the  extent  that  such  dividends  are  at¬ 
tributable  (under  S  1.954-6(f)  (4))  to 
foreign  base  company  shipping  income. 
Thus,  a  distribution  which  is  not  ex¬ 
cluded  from  gross  income  imder  section 
959(b)  and  §  1.959-2  may  be  excluded 
from  foreign  base  company  income  imder 
section  954(b)  (6)  (B)  and  this  subpara¬ 
graph. 

t3)  Income  of  controlled  foreign  cor¬ 
porations  not  availed  of  to  substantially 
reduce  income  or  similar  taxes  *  •  • 

(ii)  Substantial  reduction  of  income 
taxes.*  *  * 

(a)  Item  of  foreign  personal  holding 
company  income  described  in  S  1.954-2  or 
an  item  of  foreign  base  company  ship¬ 
ping  income  described  in  S  1.954-6  shall 
be  made  by  applying  the  principles  of 
subparagraph  (4)  (ii)  of  this  paragraph, 
or 

•  «  •  •  • 

(iv)  Application  of  significant  purpose 
test.*  *  *  The  fact  that  an  aircraft  or 
vessel  is  registered  in  any  particular  for¬ 
eign  country  does  not  mean  that  the  In¬ 
come-producing  activity  in  connection 
with  which  the  aircraft  or  vessel  is  used 
is  carried  on  in  that  country. 

•  •  •  •  * 

(vii)  Illustrations.  *  *  * 

Example  (2).  Contrcdlad  foreign  corpora¬ 
tion  X  is  incorporated  under  the  laws  of  for¬ 
eign  country  A,  and  uses  the  calendar  year 
as  the  taxable  year.  Corporation  X  has  con¬ 
ducted  business  for  a  substantial  period  of 
years  prior  to  1977.  Before  1977,  X  Corpora¬ 
tion  was  subject,  under  the  laws  of  country 
A,  to  an  effective  tax  rate  of  46.6  percent  on 
the  Income  (after  allocaMe  deductions  other 
than  income  or  similar  taxes)  derived  from 
purchasing  and  selling  activities  conducted 
throughout  the  world.  A  substantial  part  of 
its  Income  for  1976  was  derived  from  transac¬ 
tions  in  which  it  purchased  from  an  unre¬ 
lated  person  in  foreign  country  C  raw  mate¬ 
rials  produced  in  country  C  and  sold  them  to 
Z  Corporation,  a  related  person  organized  un¬ 
der  the  laws  of  foreign  country  B  for  use  in 
country  B.  If  X  Corporation  had  been  incor¬ 
porated  under  the  laws  of  country  B  it  would 
have  paid  Income  and  similar  taxes  to  coun¬ 
try  B  for  1976  in  an  amount  effectively  equal 
to  SI .2  percent  of  the  income  (after  allocable 
deductions  other  than  Income  or  similar 
taxes)  derived  from  the  sales  to  Z  (Torpora- 
tion.  If  X  Corporation  had  been  incorporated 
under  the  laws  of  country  C,  it  would  have 
paid  income  and  similar  taxes  to  country  C 
for  years  before  1977  In  an  amount  effectively 
equal  to  52  percent  of  the  Income  (after  al¬ 
locable  deductions  other  than  Income  or 
similar  taxes)  derived  from  the  sales  to  Z 
Corporation.  In  1977,  X  Corporation  also  det 
rives  a  substantial  part  of  its  Income  from 
transactions  in  which  It  purchases  from  an 
tinrelated  person  in  ooun^  C  raw  materials 
produced  in  country  C  and  sells  them  to  Z 
Corporation  for  use  in  country  B.  Effective 
January  1,  1977,  there  Is  a  general  reduction 
in  InccMne  tax  rates  in  country  A.  so  that 
X  Oorporatloii  pays  an  Income  tax  to  eountry 
A  for  1977  In  an  amount  effectively  equal  to 


46  percent  of  the  Income  (after  allocable 
deductions  other  than  Income  or  similar 
taxes)  from  the  sales  to  Z  Corporation.  The 
Income  tax  laws  of  countries  B  and  C  appli¬ 
cable  for  1976  remain  applicable  to  19T7 
without  change.  During  years  both  before 
and  after  the  reduction  in  country  A  tax.  X 
Corporation  actively  conducts  a  trade  or 
business  of  purchasing  personal  property 
from  unrelated  persons  and  selling  such 
property  to  unrelated  persons  as  well  as  to 
Z  Corporation.  For  1977,  the  percentage  of 
total  income  of  X  Corporation  derived  from 
sales  of  the  raw  materials  to  Z  (Corporation 
and  the  nature  of  the  raw  materials  so  sold 
to  Z  Corporation  remain  substantially  un¬ 
changed  from  that  for  1976.  Although  the 
rate  of  income  and  similar  taxes  paid  by  X 
Corporation  to  country  A  for  1977  on  the  in¬ 
come  from  the  sales  to  Z  Corporation  Is  less 
than  90  percent  of,  and  as  much  as  S  per¬ 
centage  points  less  than,  the  rate  (51.2  per¬ 
cent)  of  the  income  and  similar  taxes  which 
X  Corporation  would  have  paid  to  country  B 
on  the  Income  from  the  sales  to  Z  Corpora¬ 
tion.  under  subdivision  (Iv)  of  this  sul^ara- 
graph  the  other  facts  ami  clrcvunstances  in 
this  example  will  establish  to  the  satisfaction 
of  the  district  director  that  (a)  the  organi¬ 
zation  of  X  Corporation  in  country  A,  and 
(b)  the  effecting  through  X  Corpmvition 
the  sales  to  Z  Corporation  during  1977,  did 
not  have  as  a  signlflcant  purpose  a  substan¬ 
tial  reduction  of  Income  or  similar  taxes. 
Foreign  base  company  Income  of  X  Corpora¬ 
tion  for  1977  does  not  include  Income  derived 
from  such  sales.  However,  if  the  percentage 
of  the  total  Income  of  X  Corporation  de¬ 
rived  from  sales  of  raw  materials  to  Z  Corpo¬ 
ration  were  substantially  Increased,  or  if  the 
nature  of  the  raw  materials  so  sold  to  Z  Cor- 
poraUcm  were  significantly  changed,  the 
facts  and  circumstances  of  this  example 
would  not  establish  to  the  satisfaction  of  the 
district  director  that  the  effecting  through  X 
Ccxporatlon  of  the  additional  or  unusual 
sales  to  Z  Corporation  during  1977  did  not 
have  as  a  significant  purpose  a  substantial 
reduction  of  Income  or  similar  taxes. 

(4)  No  substantial  reduction  of  income 
or  similar  taxes — (1)  Scope. — This  sub- 
paragraph  prescribes  rules  for  the  appli¬ 
cation  of  subparagraph  (3)  of  this  i>ara- 
graph. 

(11)  Foreign  personal  holding  company 
income  and  foreign  base  company  ship¬ 
ping  income.^!  Reserved] 

(ill)  Foreign  base  company  sales  and 
services  income. — Tor  purposes  of  this 
paragraph,  there  will  be  considered  to 
have  been  no  substantial  reduction  of  in¬ 
come,  war  profits,  excess  profits,  or  simi¬ 
lar  taxes  with  respect  to  an  item  of  for¬ 
eign  base  company  ^es  income  de¬ 
scribed  in  S  1.954-3  or  an  item  of  foreign 
base  company  services  income  described 
in  S  1.954-4  if  the  effective  rate  of  su(di 
taxes  paid  to  a  country  or  coimtries  for 
the  taxable  year  in  respect  of  such  item 
of  income  by  the  controlled  foreign  cor¬ 
poration  equals  or  exceeds  90  percent  of, 
or  is  not  as  much  as  5  percentage  points 
less  than  — 

•  •  •  •  • 

(c)  'Gross  income  and  deductions  to 
be  taken  into  account.  For  purposes  of 
section  954  and  this  section,  foreign  per¬ 
sonal  holding  company  income  as  defined 
in  S  1.954-2,  foreign  base  company  sales 
income  as  defined  in  f  1.954-3,  foreign 
base  company  services  income  as  defined 
In  S  1.954-4,  and  fcnvlgn  base  company 


shipping  income  as  defined  in  8  1.954-6 
shall  be  taken  into  account  in  determin¬ 
ing  foreign  base  company  income  after 
allowance  for  deductions  properly  allo¬ 
cable  to  such  categories  of  income.  *  •  * 
However,  If  the  foreign  base  company 
income  of  a  controlled  foreign  corpora¬ 
tion  exceeds  70  percent  (as  determined 
under  paragraph  (d)  of  this  section)  of 
gross  income,  the  entire  expenses,  taxes, 
and  other  deductions  shall  be  taken  Into 
account,  except  expenses,  taxes,  and 
other  deductions  properly  allocable  to 
amoimts  excluded  from  foreign  base 
comp>any  income  under  the  provisions  of 
paragraph  (4)  of  section  95^(b)  and 
paragraph  (b)  (3)  of  this  section  and  ex¬ 
penses,  taxes,  and  other  deductions  prop¬ 
erly  all(x»ble  to  amounts  excluded  from 
subpart  F  income  under  sectkms  952(b) 
and  the  regulations  thereunder. 

(d)  Special  rules  where  foreign  base 
company  income  is  less  than  10  percent 
or  more  than  70  percent  of  gross  in¬ 
come.  *  *  * 

(3)  Method  of  computation. — See 
§  1.952-3  feu:  rules  relating  to  the  method 
of  determining  the  percentage  whicdi  for¬ 
eign  base  company  income  is  of  gross 
income  under  subparagraphs  (1)  and  (2) 
of  this  paragraph. 

(4)  Branches  of  controlled  foreign 
corporations  treat^  as  separate  corpo- 

~  rations.  <i)  In  general. — ^The  10-percent 
and  70-p^cent  tests  described  in  sub- 
paragraphs  (1)  and  (2)  of  this  para¬ 
graph  apply  to  the  foreign  base  company 
income  of  each  controlled  fen^ign  cor¬ 
poration.  In  addition,  if  a  branch  ax  sim¬ 
ilar  establishment  of  a  contre^Ued  f(M*eign 
corporation  is  treated  as  a  separate 
wholly  owned  subsidiary  corporation  of 
such  corporation  under  section  954(d)  (2) 
and  paragraph  (b)  of  8  1.954-3,  the  10- 
percent  and  70-percent  tests  apj^y  sepa¬ 
rately  to  the  income  alloca^  under  such 
paragraph  to  such  branch  or  similar  es¬ 
tablishment,  to  other  branches  and  simi¬ 
lar  establishments  similarly  treated,  and 
to  the  remainder  of  the  controlled  foreign 
corporation. 

(ii)  Illustration.  The  aimlk^tion  of 
this  subparagraph  may  be  illustrated  by 
the  following  example: 

•  •  •  •  # 

(f)  Classification  of  an  item  of  in¬ 
come.  •  *  * 

(3)  Shipping  classification  applies 
first. — Foreign  base  company  shipping 
inc<Hne  (as  determined  under  8  1.954-6) 
of  a  ccHitrolled  foreign  corporation  shall 
not  also  be  considered  foreign  personal 
holding  company  Income,  foreign  base 
company  sales  Income,  or  foreign 'base 
company  services  income.  See  section  954 
(b) (6) (A). 

Par.  5.  Section  1.954-2  is  amended  as 
follows: 

1.  The  first  sentence  of  paragraph  (a) 
is  amended  by  inserting  “section  954(b) 
(6)  (A) ,”  immediately  before  “section 
954(c)  (3)  and  (4)",  and  by  striking  out 
"(e) "  and  inserting  “(f) "  in  lieu  thereof. 

2.  A  new  paragraph  (f)  is  added  at  the 
end  thereof  to  read  as  follows: 

/ 
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§  1.954-2  Foreign  personal  holding 
company  income. 

•  •  •  •  • 

«f)  Shipping  income  for  taxable  years 
beginning  after  December  31,  1975.  For 
taxable  years  beginning  after  Decem¬ 
ber  31,  1975,  foreign  base  company  ship¬ 
ping  income  of  a  controlled  foreign  cor¬ 
poration  (as  determined  under  S  1.954-6) 
^hall  not  also  be  considered  foreign  per¬ 
sonal  holding  company  income  of  that 
controlled  foreign  corporation. 

Par.  6.  Section  1.954-3  is  amended  by 
inserting  “or  foreign  base  company  ship¬ 
ping  income  under  §  1.954-6’’  inunedi- 
ately  after  “§  1.954-2’’  in  the  fourth  sen¬ 
tence  of  paragraph  (a)  (1)  and  by  adding 
a  new  paragraph  (c)  to  read  as  follows: 

§  1.954—3  Foreign  base  company  sale* 
income. 

«  9  •  •  # 

(c)  Shipping  income  for  taxable  years 
beginning  after  December  31,  1975.  For 
taxable  years  beginning  after  Decem¬ 
ber  31.  1975,  foreign  base  company  ship¬ 
ping  income  (as  determined  under  S  1.- 
954-6)  of  a  controlled  foreign  corpora¬ 
tion  shall  not  also  be  considered  foreign 
base  company  sales  income  of  that  con¬ 
trolled  foreign  corporation. 

Par.  7.  Section  1.954-4(d)  is  amended 
by  deleting  "or"  at  the  end  of  subpara- 
grt^h  (l)i  by  deleting  the  period  at  the 
end  of  subparagraph  (2)  and  inserting  in 
lieu  thereof  or’’,  .and  by  adding  a  new 
subparagrai^  (3)  at  the  end  thereof  to 
read  as  follows: 

§  1.954—4  Foreign  baM>  company  sere- 
iees  ineonte. 

•  9  •  #  9 

<d)  Items  excluded.  •  •  • 

(3)  For  taxable  years  beginning  after 
December  31, 1975,  foreign  base  company 
shipping  income  (as  determined  under 
8  1.954-6). 

Par.  8.  Immediately  after  §  1.954-5  new 
881.954-6  and  1.954-7  are  added  to  read 
as  follows: 

§  1.954—6  Foreign  baf^  company  ship¬ 
ping  income. 

(a)  Scope.  (1)  In  General. — This  sec¬ 
tion  prescribes  rules  for  determining  for¬ 
eign  base  company  shipping  Income 
under  the  provisions  of  se4^on  954  (f), 
as  amended  by  the  Tax  Reduction  Act  of 
1975. 

(2)  Effective  date. — (i)  "nie  rules  pre¬ 
scribed  in  this  section  apply  to  taxable 
years  of  foreign  corporations  beginning 
after  December  31,  1975,  and  to  taxable 
years  of  United  States  shareholders  (as 
defined  in  section  951  (b) )  within  which 
or  with  which  such  taxable  years  of  such 
foreign  corporations  end. 

( ii)  Foreign  base  company  shipping  in¬ 
come  does  not  include  amounts  earned  by 
a  foreign  corporation  in  a  taxable  year 
of  such  corporation  beginning  before 
-January  1, 1976.  See  example  (1)  of  para¬ 
graph  (g)  (2)  of  this  section  for  an  illus¬ 
tration  nf  the  .effect  of  this  subparagm^h 
on  partnership  income.  See  example  (3) 
of  pcu'agraph  (f)  (4)  (il)  of  this  section 
for  an  Illustration  of  the  effect  of  this 
subparagrai^  on  certain  dividend  in¬ 


come.  See  paragrajA  (f)  (5)  (ili)  of  this 
section  for  the  effect  of  this  subpara¬ 
graph  on  certain  Interest  and  gains. 

(b)  Definitions.  (1)  Foreign  base  com¬ 
pany  shipping  income. — ^The  term  “for¬ 
eign  base  company  shipping  Income” 
means — 

(1)  Gross  income  derived  from,  or  in 
connection  with,  the  use  (or  hiring  or 
leasing  for  use)  of  any  aircraft  or  ves¬ 
sel  in  foreign  commerce  (see  paragraph 

(c)  of  this  section) , 

(11)  Gross  income  derived  from,  or  in 
connection  with,  the  performance  of 
services  directly  related  to  the  use  of  any 
aircraft  or  vessel  in  foreign  commerce 
(see  paragraph  (d)  of  this  section), 

(ill)  Gross  income  incidental  to  in¬ 
come  described  in  subdivisions  (i)  and 
(ii)  of  this  sul^aragraph,  as  provided 
in  paragraph  (e)  of  this  section. 

(iv)  Gross  income  derived  from  the 
sale,  exchange,  or  other  disposition  of 
any  aircraft  or  vessel  used  (by  the  seller 
or  by  a  person  related  to  the  seller)  in 
foreign  commerce, 

(V)  In  the  case  of  a  controlled  foreign 
corporation,  dividends,  interest,  and 
gains  described  in  paragraph  (f)  of  this 
section,  _ 

(vl)  Income  described  in  paragr{u>h 
(g)  of  this  section  (relating  to  partner¬ 
ships,  trust,  etc.) ,  and 

(vii)  Exchange  gain,  to  the  extent  al¬ 
locable  to  foreign  base  compemy  shipping 
income  (see  f  1.952-2(c)  (2)  (v)  (b) ). 

(2)  Foreign  base  company  shipping 
operations. — For  purposes  of  sections  951 
through  964,  the  term  "foreign  base  com¬ 
pany  shipping  operations”  means  the 
trade  or  business  from  which  gross  In- 
c<Mne  described  in  subparagrairfi  (1)  (i) 
and  (ii)  of  this  paragraph  is  derived. 

(3)  Foreign  commerce. — ^For  purposes 
of  sections  951  through  964 — 

(i)  An  aircraft  or  vessel  is  used  in  for¬ 
eign  commerce  if  it  is  used  in  transpor¬ 
tation  of  property  or  passengers — 

(A)  Between  a  port  (or  airport)  in  the 
United  States  or  possession  of  the  United 
States  and  a  port  (or  airF>ort)  in  a  for¬ 
eign  country,  or 

(B)  Between  a  port  (or  airport)  in  a 
foreign  coimtry  and  another  in  the  same 
country  or  between  a  port  (or  airport) 
in  a  foreign  countrj’  and  one  in  another 
foreign  country. 

Thus,  for  example,  a  trawler,  a  factory 
ship,  and  an  oil  drilling  ship  are  not  con¬ 
sidered  to  be  used  in  foreign  commerce. 
On  the  other  hand,  a  cruise  ship  which 
visits  one  or  more  foreign  ports  is  con¬ 
sidered  to  be  so  used. 

(ii)  ’The  term  “vessel”  includes  all 
water  craft  and  other  artificial  contriv¬ 
ances  of  whatever  description  and  at 
whatever  stage  of  construction,  whether 
on  the  stocks  or  launched,  which  are  used 
or  are  capable  of  being  used  or  are  in¬ 
tended  to  be  used  as  a  means  of  transpor¬ 
tation  on  water. 

(iii)  ’The  term  “port”  means  any  place 
where  aircraft  or  vessels  are  accustomed 
to  load  or  unload  goods  or  to  take  on  or 
let  off  passengers. 

(iv)  Any  vessel  (such  as  a  lighter  or 
beacon  lightship)  which  serves  other  ves¬ 
sels  used  (within  the  meaning  of  sub¬ 


division  (i)  of  this  subparagraph)  in  for¬ 
eign  commerce  shall,  to  the  extent  so 
used,  also  be  considered  to  be  used  in 
foreign  commerce. 

(V)  For  the  meaning  of  the  term  “for¬ 
eign  country”,  see  section  638(2), 

(4)  Use  in  foreign  commerce. — For 
purposes  of  sections  951  through  964, 
the  use  of  an  aircraft  or  vessel  in  foreign 
commerce  includes  the  hiring  or  leasing 
(or  subleasing)  of  an  aircraft  or  vessel  to 
another  for  use  in  foreign  commerce. 
Thus,  for  example,  an  aircraft  or  vessel 
is  “used  in  foreign  commerce”  within  the 
meaning  of  section  955(b)  (1)  (A)  if  such 
aircraft  or  vessel  is  chartered  (whether 
pursuant  to  a  bareboat  charter,  time 
charter,  or  otherwise)  to  another  for  u.se 
in  foreign  commerce. 

(5)  Related  person. — With  respect  to 
a  controlled  foreign  corporation,  the 
term  “related  person”  means  a  related 
person  as  defined  in  §  1.954-1  (e)  (1),  and 
the  term  “imrelated  person”  means  an 
imrelated  person  as  defined  in  8  1.954-1 
(e)  (2) . 

(c)  Aircraft  or  vessel  income. — (1)  In 
general. — The  term  “income  derived 
from,  or  in  connection  with,  the  use  (or 
hiring  or  leasing  for  use)  of  any  aircraft 
or  vessel  in  foreign  commerce”  as  used  in 
paragraph  <b)<l)(i)  of  this  .section 
means — 

(1)  Income  derived  from  transporting 
passengers  or  property  by  aircraft  or  ve.s- 
sel  in  foreign  commerce  and 

(11)  Income  derived  from  hiring  or 
leasing  an  aircraft  or  vessel  to  another 
for  use  in  foreign  comment. 

(2)  Illustrations. — The  application  of 
this  paragraph  may  be  Illustrated  by  the 
following  examples: 

Example  (1).  Foreign  corporation  C  owns 
a  foreign  flag  vessel  which  It  charters  tinder 
a  long-term  charter  to  foreign  corporation, 
D.  The  vessel  is  used  by  D  as  a  tramp  which 
has  no  fixed  or  regular  schedule.  The  veasel 
carries  bulk  and  packaged  cargoes,  as  well 
Eis  occasional  passengers,  under  charter  par¬ 
ties,  contracts  of  affreightment,  or  other  con¬ 
tracts  of  carriage.  The  carriage  of  cargoes  and 
passengers  Is  between  a  port  in  the  United 
States  and  a  port  in  a  foreign  country  or 
between  a  port  in  one  foreign  country  and 
another  port  in  the  same  or  a  different  for¬ 
eign  country.  The  charter  hire  paid  to  C  by 
D  constitutes  Income  derived  from  the  use  of 
the  vessel  in  foreign  commerce.  The  charter 
hire  and  freight  and  passenger  revenue  (in¬ 
cluding  demurrage  and  dead  freight)  derived 
by  D  also  constitute  Income  derived  from  the 
use  of  the  vessel  In  foreign  commerce. 

Example  (2).  (a)  Foreign  corporation  F 
owns  a  foreign  flag  tanker  which  it  charter.s 
under  a  long-term  bareboat  charter  to  for¬ 
eign  corporation  F  for  use  in  foreign  com¬ 
merce.  F  produces  oil  in  a  foreign  country 
and  ships  the  oil  to  other  foreign  countries 
and  to  the  United  States.  The  vessel,  when 
not  engaged  in  carrying  F’s  oU,  is  used  to 
carry  bulk  cargoes  for  unrelated  persons  in 
foreign  commerce  as  oppm^unlty  offers.  The 
charter  hire  received  by  E  constitutes  income 
derived  from  the  use  of  the  vessel  in  foreign 
commerce.  The  Income  derived  by  P  from 
carrying  bulk  cargoes  for  unrelated  persons 
also  constitutes  Income  derived  frmn  the 
use  of  the  vessel  in  foreign  commerce. 

(b)  F  is  forced  lay  up  the  vessel  as  a 
result  jof  adverse  market  developments.  Pur¬ 
suant  to  the  terms  of  the  charter,  P  contin¬ 
ues  to  pay  charter  hire  to  E  during  the  period 
of  lay-up.  The  charter  hire  received  by  E 
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during  the  period  of  ley-tip  constitutes  In¬ 
come  derived  from  the  use  of  the  vessel  tn 
foreign  commerce. 

Example  {3).  (b)  A  Shipment  of  cheese  Is 
loaded  Into  a  container  owned  by  controlled 
foreign  corporation  8  at  the  consignor's  place 
cf  business  In  Hamar,  Norway.  The  cheese  Is 
transported  to  Milan,  Italy,  by  the  following 
routings: 

(1 )  Overland  by  road  from  Hamar,  Norway, 
to  Gothenburg,  Sweden,  by  unrelated  motor 
carriers  via  Oslo,  Norway, 

(2)  By  sea  from  Gothenburg  to  Rotterdam, 
Netherlands,  by  feeder  vessel  under  foreign 
flag,  time  chartered  to  S  by  unrelated  owner, 

(3)  By  sea  from  Rotterdam  to  Algeclras, 
Spain,  by  feeder  vessel  under  foreign  flag, 
time  chartered  to  S  by  unrelated  owner, 

(4)  By  sea  from  Algeclras  to  Genoa,  Italy, 
by  line-haul  vessel  under  U.S.  flag,  chartered 
by  S  from  related  company,  and 

(5)  Overland  from  Genoa  to  XQlan,  Italy, 
by  unrelated  motor  carrier. 

(b)  The  consignor  pays  8  total  charges  of 
$1,710,  and  8  pays  $876  to  unrelated  third 
parties,  which  amounts  may  be  broken  down 
as  follows: 
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Costa 
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collected 
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to 
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(c)  Of  the  $1,710  amount  billed  to  the  con¬ 
signor  and  collected  by  S,  $290  Is  collected 
by  8  on  behalf  of  unrelated  third  parties. 
This  $290  amount  Is  not  Includible  In  S’s 
gross  Income,  and  Is  therefore  not  Includible 
In  S's  foreign  base  company  shipping  Income. 
The  remaining  $1,420  amount  (l.e.,  $1,710 
—  $290)  is  includible  In  S’s  foreign  base  com¬ 
pany  shipping  Income.  The  $386  amount  paid 
by  S  to  unrelated  third  parties  and  absorbed 
by  S  Is  deductible  from  foreign  base  company 
shipping  Income  under  S  1.954-1  (c). 

(d)  Service*  directly  related.  (1)  In 
general. — The  term  “income  derived 
from,  or  in  connectliMi  with,  the  perform¬ 
ance  of  services  directly  related  to  the 
use  of  an  aircraft  or  vessel  in  foreign 
commerce*',  as  used  in  paragraph  (b)  (1) 
(ii)  of  this  section,  means — 

(1)  InccHne  derived  from,  or  in  cwi- 
nection  with,  the  performance  of  services 
described  in  subparagraph  (2)  or  (3)  of 
this  paragraph,  and 

(ii)  Income  treated  as  foreign  base 
company  shipping  income  under  subpar¬ 
agraph  (4)  of  this  psLragraph. 

(2)  Intragroup  services. — The  services 
described  in  this  subparagraph  are  serv¬ 
ices  performed  f<»r  a  person  who  is  the 
owner,  lessor,  or  <K>erator  of  an  aircraft 
or  vee^  used  in  foreign  commerce,  by 
such  person  or  by  a  person  related  to 
such  person,  and  which  fall  into  one  or 
more  of  the  following  categories: 


(i)  Terminal  services,  such  as  dockage, 
wharfage,  storage,  lights,  water,  refriger¬ 
ation.  and  similar  services; 

(11)  Stevedoring  and  other  cargo  han¬ 
dling  services; 

(ill)  Container  related  services  (in¬ 
cluding  the  rental  of  containers  and  re¬ 
lated  equipment)  perfonned  in  connec¬ 
tion  with  the  local  drasrage  (»•  Inland 
haulage  of  cargo; 

(iv)  Services  performed  by  tugs,  light¬ 
ers,  barges,  scows,  launches,  floating 
cranes,  and  other  simfiar  equipment; 

(V)  Maintenance  and  repairs; 

(vl)  Training  of  pilots  and  crews; 
(vii)  Licensing  of  patents,  know-how, 
and  similar  intangible  property  developed 
and  used  in  the  course  of  foreign  base 
company  shipping  operations; 

(viii)  Services  performed  by  a  booking, 
operating,  or  managing  agent;  and 
(ix)  Any  service  performed  in  the 
course  of  the  actual  transportation  of 
passengers  or  property. 

(3)  Service  lor  passenger,  consignor, 
or  consignee. — The  services  described  tn 
this  subparagraph  are  services  provided 
by  the  operator  (or  person  related  to  the 
operator)  of  an  aircraft  or  vessel  In  for¬ 
eign  commerce  for  the  passenger,  con¬ 
signor,  or  consignee,  such  as — 

(1)  Services  described  in  one  or  more 
of  the  categories  set  out  in  subparagraph 
(2)  (1)  through  (iv)  and  (ix)  of  this 
paragraph, 

(ii)  The  rental  of  staterooms,  berths, 
or  living  accommodations  and  the  fur¬ 
nishing  of  meals. 

(lii)  Barber  shop  and  other  services  to 
passengers  aboard  vessels, 

(iv)  Excess  baggage,  and 
(V)  Danurrage,  dispatch,  and  dead 
freight. 

(4)  The  70-percent  test. — ^All  the  gross 
Income  for  a  taxable  year  derived  by  a 
foreign  corporation  from  any  facility 
used  in  connection  with  the  performance 
of  services  described  in  one  or  more  of 
the  categories  set  out  in  subparagraph 
(2)  (i)  through  (ix)  of  this  paragraph 
is  foreign  base  company  shipping  income 
if  more  than  70  percent  of  such  gross 
income  for  either — 

(i)  Such  taxable  year,  or 

(ii)  Such  taxable  year  and  the  two 
preceding  taxable  years, 

is  foreign  base  company  shipping  incmne 
(determined  without  regard  to  this  sub- 
paragraph)  .  Thus,  for  example,  if  80  per¬ 
cent  of  the  gross  income  derived  by  a 
contrived  foreign  corporation  at  a  steve¬ 
doring  facility  is  treated  as  foreign  base 
company  shipping  Income  tmder  sub- 
paragraph  (2)  of  this  paragraph,  then 
the  remaining  20  percent  is  treated  as 
foreign  base  company  shipping  income 
under  this  subparagrai^. 

(5)  Rules  for  applying  subparagraph 
<4). — (1)  Solely  for  purposes  of  apply¬ 
ing  subparagraph  (4)  of  this  paragraph, 
foreign  base  company  shipping  Income 
and  gross  income  shall  be  deemed  to  in¬ 
clude  an  arm’s  length  charge  (see  para- 
grai^  (h)  (5)  of  this  section)  for  serv¬ 
ices  performed  by  a  foreign  cotpmtitloa 
for  itself. 


(ii)  In  determining  whether  services 
performed  by  a  foreign  corporation  are 
performed  at  a  single  facility  or  at  two 
or  more  different  facilities,  all  of  the 
facts  and  circumstances  Invidved  will 
be  taken  into  account.  Ordinarily,  all 
services  performed  by  a  foreign  corpora¬ 
tion  within  a  single  pmrt  area  will  be  c<hi- 
sidered  perfonned  at  a  single  facility. 

(ill)  The  apt>lication  of  this  subpara¬ 
graph  and  subparagraph  (4)  of  this 
paragraph  may  be  illustrated  by  the  fol¬ 
lowing  example: 

Example,  (a)  Controlled  foreign  corpora¬ 
tion  X  uses  the  calendar  year  as  the  taxable 
year.  For  1976,  X  Is  divided  Into  two  operat¬ 
ing  divisions,  A  and  B.  Division  A  operates  a 
number  of  vessels  In  foreign  commerce.  Di¬ 
vision  B  operatee  a  terminal  facility  at 
which  It  performs  services  described  In  sub- 
paragraph  (2)  (1)  of  this  paragraph  for  ves¬ 
sels  some  of  which  are  operated  by  division  A, 
some  of  which  are  operated  by  persons  re¬ 
lated  to  X,  and  some  of  which  are  operated 
by  persons  unrelated  to  X.  PYjr  1976,  the  gross 
Income  derived  nV  division  B  is  reconstructed  ) 
tor  purposes  of  subparagraph  (4)  of  this 
paragraph  as  follows,  based  on  the  facts 


shown  in  the. following  table: 

(1)  Gross  income  derived  from  per¬ 

sons  unrelated  to  X _  $20 

(2)  Gross  Income  derived  from  per¬ 

sons  related  to  X _  10 


(3)  Actual  gross  Income  (line  (1)  plus 

lino  (2) ) _  30 

(4)  Hypothetical  gross  income  de¬ 

rived  from  division  A  (deter¬ 
mined  by  the  application  of 
subdivision  (1)  of  this  sub¬ 
paragraph)  _  70 


(5)  Total  reconstructed  gross  Income 

(line  (3)  plus  line  (4)) _  100 


(b)  81nce  80  percent  of  the  reconstructed 
gross  Income  derived  by  division  B  would  be 
treated  as  foreign  base  company  shipping 
Income  under  subparagraph  (2)  of  this  para¬ 
graph,  the  entire  $30  amount  of  the  gross  In¬ 
come  actually  derived  by  division  B  Is  treated 
as  foreign  base  company  shipping  Income 
under  subparagraph  (4)  of  this  paragraph. 

(6)  Arm's  length  charge. — For  pur¬ 
poses  of  this  section,  the  arm’s  length 
charge  for  services  performed  by  a  for¬ 
eign  corporaticm  for  itself  shall  be  deter¬ 
mined  by  applying  the  principles  of  sec¬ 
tion  482  and  the  regulations  thereunder 
as  if  the  party  for  whom  the  services  are 
performed  and  the  party  by  whom  the 
services  are  performed  were  not  the  same 
person,  but  were  controlled  taxpayers 
within  the  meaning  of  §  1.482-l.(a)  (4) . 

(7)  Illustrations. — The  application  of 
this  paragraph  may  be  illustrated  by  the 
following  examples. 

Example  (1).  Controlled  foreign  corpora-, 
tlon  A  acts  as  a  managing  agent  for  foreign 
corporation  B.  a  related  person  which  con¬ 
tracts  to  consruct  and  charter  a  foreign  flag 
vessel  for  use  In  foreign  commerce.  As  man¬ 
aging  agent  tar  B,  A  performs  a  broad  range 
of  services  relating  to  .the  use  of  the  vessel. 
Including  arranging  for,  and  stipervlslng  of, 
construction  and  chartering  of  the  vessel, 
and  handling  of  operating  services  after  c<»- 
structlon  Is  completed.  The  Income  derived 
by  A  from  Its  management  and  operating 
services  constitutes  Income  derived  In  con¬ 
nection  with  the  performance  of  aervlcea 
directly  related  to  the  use  ot  the  venM  tn 
foreign  commerce. 
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Example  (2).  Controlled  foreign  corpora¬ 
tion  C  uses  the  calendar  year  as  the  taxable 
year.  During  1976,  C  is  engaged  in  the  trade 
or  business  of  acting  as  a  steamship  agent 
solely  for  unrelated  persons.  C’s  activities  as 
steamship  agent  range  from  '‘husbanding” 
(i.e.,  arranging  for  fuel,  supplies  and  port 
services,  and  attending  to  crew  and  customs 
matters)  to  the  solicitation  and  booking  of 
cargo  at  a  number  of  foreign  ports.  None 
of  C’s  other  gross  income  for  1976  is  foreign 
base  company  shipping  income.  Under  these 
circumstances,  C’s  gross  income  oerived  from 
its  steamship  agency  does  not  constitute 
foreign  base  company  shipping  income. 

<e)  Incidental  income.  (1)  In  gener¬ 
al. — Foreign  base  company  shipping  In¬ 
come  includes  all  incidental  Income 
derived  by  a  foreign  corporation  in  the 
course  of  the  active  conduct  of  foreign 
base  cmnpany  shipping  (Hierations. 

(2)  Examples. — Ebcamples  of  inciden¬ 
tal  income  derived  in  the  course  of  the 
active  conduct  of  foreign  base  company 
shipping  operation  are — 

(1)  Gain  from  the  sale,  exchange  or 
other  disposition  of  assets  which  are 
related  shipping  assets  within  the  mean¬ 
ing  of  5  1.955A-2(b), 

(il)  Incmne  derived  from  temporary 
Investanents  described  in  8  1.955A-2(b) 
(2)  (i)  and  (iii), 

(iii)  Interest  on  accoimts  receivable 
and  evidences  of  Indebtedness  described 
in  §  1.955A-2(b)  (2)  (11), 

(iv)  Income  derived  from  granting 
concessions  to  others  aboard  aircraft  or 
vessels  used  in  foreign  commerce. 

(v)  Income  derived  from  stock  and 
currency  futures  described  in  §  1.955A-2 
(b)  (2)  (vii)  and  (viil) ,  and 

<vl)  Income  derived  by  the  lessor  of 
an  aircraft  or  vessel  used  in  foreign  com¬ 
merce  frmn  additional  rentals  for  the 
use  of  related  equipment  (such  as  a  com¬ 
plement  of  containers) . 

(f)  Certain  dividends,  interest,  and 
gain  (1)  In  general. — ^The  foreign  base 
company  shipping  Income  of  any  con- 
troUed  foreign  corporation  which  would 
be  deemed  \mder  section  902  (b)  to  pay 
taxes  in  respect  of  another  foreign  cor¬ 
poration  includes — 

(1)  Dividends  and  interest  received 
from  such  other  foreign  corporation,  and 

(ii)  Gain  recognized  from  the  sale,  ex¬ 
change,  or  other  disposition  of  stock  or 
obligations  of  such  other  foreign  cor¬ 
poration.  to  the  extent  that  such  divi¬ 
dends,  Interest,  and  gains  are  attributa¬ 
ble  to  foreign  base  company  shipping 
income.  This  subparagraph  applies 
whether  or  not  such  other  foreign  cor¬ 
poration  is  a  controlled  foreign 
corporation. 

(2)  Corporation  deemed  to  pay  taxes. — 
(i)  For  purposes  of  this  paragraph,  a 
controlled  foreign  corporation  would  be 
deemed  under  section  902  (b)  to  pay 
taxes  in  respect  of  any  othn-  foreign  cor¬ 
poration  if  such  controlled  foreign  cor¬ 
poration  would  be  deemed,  for  purposes 
of  m}plylng  section  902  (a)  to  any  United 
8ta^  shareholder  of  such  controlled  for¬ 
eign  corporation,  to  pay  taxes  in  respect 
of  dividends  which  were  received  from 
such  other  foreign  corporation  (whether 
or  not  such  other  f  orei^  corporation  ac¬ 
tually  i)a3^  any  taxes  or  dividends). 
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Solely  for  purposes  of  this  subdivision, 
each  United  States  shareholder  (within 
the  meaning  of  section  951  (b) )  shall  be 
deemed  to  be  a  domestic  corporation- 

(ii)  The  application  of  su^vislon  (1) 
of  this  sulHiaragraph  may  be  illustrated 
by  the  following  examples : 

Example  (1).  Domestic  corporation  M  owns 
100  percent  of  the  one  class  of  stock  of  con¬ 
trolled  foreign  corporation  X,  which  in  turn 
owns  40  percent  of  the  one  class  of  stock  of 
foreign  corporation  Y.  Y  is  not  a  controlled 
foreign  corporation.  For  purposes  of  subdivi¬ 
sion  (i)  of  this  subparagraph,  X  is  deemed 
to  pay  taxes  in  respect  of  Y. 

Example  (2).  The  facts  are  the  same  as  in 
example  ( 1 ) .  except  that  United  States  share¬ 
holder  A,  an  Individual,  owns  90  percent  of 
the  stock  of  corporation  X,  and  United  States 
shareholders  B  and  C,  parent  and  child,  own 
the  other  10  percent  in  equal  shares.  For 
piuposes  of  applsring  this  paragraph  to  all 
three  United  States  shareholders  (A,  B,  and 
C) ,  X  is  deemed  to  pay  taxes  in  respect  of  Y. 

(3)  Obligation  defined. — For  purposes 
of  this  section,  the  term  “obligation” 
means  any  bond,  note,  debenture,  certifi¬ 
cate.  or  other  evidence  of  indebtedness. 
In  the  absence  of  legal,  governmental,  or 
business  reasons  to  the  contrary,  the  in¬ 
debtedness  must  bear  interest  or  be 
issued  at  a  discount. 

(4)  Dividends. — (i)  For  purposes  of 
this  paragraph  and  §  1.954-1  (b)  (2)  ,  the 
portion  of  a  dividend  which  is  attribut¬ 
able  to  foreign  base  company  shipping 
inccnne  is  that  amount  which  bears  the' 
same  ratio  to  the  total  dividend  received 
as  the  earnings  and  profits  out  of  which 
such  dividend  is  paid  that  are  attribut¬ 
able  to  foreign  base  company  shipping 
income  bears  to  the  total  esunings  and 
profits  out  of  which  such  dividend  is 
paid.  For  purposes  of  this  subdivision,  the 
source  of  the  earnings  and  pn^ts  out  of 
which  a  distribution  is  made  shall  be 
determined  under  section  316(a) .  except 
that  the  source  of  the  earnings  and  prof¬ 
its  out  of  which  a  distribution  is  made 
by  a  controlled  foreign  corporation  with 
respect  to  stock  owned  (within  the  mean¬ 
ing  of  section  958(a) )  by  a  United  States 
shareholder  of  such  controlled  foreign 
corporation  shall  be  determined  imder 
§  1.959-3. 

(ii)  The  application  of  this  sulH>ara- 
graph  may  be  illustrated  by  the  follow¬ 
ing  examples: 

Example  (f ) .  Domestic  corporation  M  owns 
100  percent  of  the  one  class  of  stock  of  con¬ 
trolled  foreign  corporation  X,  which  In  turn 
owns  40  percent  of  the  one  class  of  stock  of 
foreign  corporation  Y.  Y,  which  Is  not  a  oon- 
-  trolled  foreign  corporation,  makes  a  distribu¬ 
tion  of  $100  to  X.  Under  section  316(a).  such 
distribution  is  made  out  of  Y’s  eatnlngs  and 
profits  for  1978.  Sixty  percent  of  Y’s  earnings 
and  profits  for  1978  are  attributable  to  for¬ 
eign  base  company  shipping  Income.  As  a 
result.  $60  of  the  $100  distribution  consti¬ 
tutes  foreign  base  company  shipping  income 
to  X  under  subdivision  (1)  of  this  sub- 
paragraph. 

Example  (2).  The  facts  are  the  same  as  In 
example  (1),  except  that  under  section  816 
(a)  $20  of  the  $100  dividend  Is  paid  out  of  Y’s 
earnings  and  profits  for  1970,  and  the  other 
$80  is  paid  out  of  Y's  earnings  and  profits  for 
1978.  Thirty  percent  of  Y’s  earnings  and  prof¬ 
its  for  1979  are  attributable  to  foreign  base 
company  shipping  Inccune.  Since  60  percent 


of  Y’S  earnings  and  profits  for  1978  are  also 
attributable  to  forel^  base  company  ship¬ 
ping  Income.  $64.  I.e.  (.60X$80)-h(.30x$20), 
of  the  $100  distribution  constitutes  foreign 
base  company  shipping  Income  to  X  under 
subdivision  (1)  of  this  subparagraph. 

Example  (3).  The  facts  are  the  same  as  In 
example  (1)  except  that  under  section  316 
(a)  the  $100  dividend  Is  made  out  of  Y’s 
earnings  and  profits  for  1972.  Since  under 
pargraph  (a)  (2)  (11)  of  this  section  foreign 
base  company  shipping  income  does  not  In¬ 
clude  amounts  earned  by  a  foreign  corpora¬ 
tion  In  a  taxable  year  beginning  before  Janu¬ 
ary  1,  1976,  no  amount  of  such  $100  distribu¬ 
tion  constitutes  foreign  base  company  ship¬ 
ping  incmne  to  X  under  subdivision  (1)  of 
this  subparagraph. 

Example  (4).  Domestic  corporation  N  owns 
100  percent  of  the  one  class  of  stock  of  con¬ 
trolled  foreign  corporation  8,  which  In  turn 
owns  100  percent  of  the  one  class  of  stock  of 
controlled  foreign  corporation  T.  T  makes  a 
distribution  of  $100  to  8,  of  which  $80  Is  al¬ 
locable  under  S  1.959-3  to  earnings  and  prof¬ 
its  for  1977  which  are  described  In  {  1.969-3 
(c)  (2),  and  $20  Is  allocable  to  earnli^s  and 
profits  for  1978  which  are  descrimd  in 
S  1.969-8(c)  (3).  The  $80  amount  Is  excluded 
from  8’s  gross  Income  under  section  969(b) 
and  therefore  Is  not  Included  In  8’s  foreign 
base  company  shipping  Income.  One  hundred 
percent  of  T’s  earnings  and  profits  for  1978 
described  In  S  1.969-3(c)  (3)  were  attribut¬ 
able  to  reinvested  foreign  base  company  ship¬ 
ping  Income.  As  a  result,  the  entire  $20 
amount  Is  Included  In  8’s  foreign  base  com¬ 
pany  shipping  Income  under  this  paragrph. 
See  S  1.954-1  (b)  (2)  for  the  rule  that  such 
$20  amount  may  be  excluded  from  the  for¬ 
eign  base  company  income  of  8. 

(5)  Interest  and  gain. — (I)  Except  as 
provldod  in  subdivisiona  (11)  and  (111)  of 
this  subparagraph,  the  portion  of  any  In¬ 
terest  paid  by  a  foreign  corporation,  or 
gain  recognized  from  the  sale,  exchange, 
or  other  disposition  of  stock  or  obliga¬ 
tions  of  a  foreign  corporation,  which  is 
attributable  to  the  foreign  base  company 
shioping  Income  of  such  foreign  corpo¬ 
ration  Is  that  amount  which  bears  the 
same  ratio  to  such  interest  or  gain  as 
the  foreign  base  company  shipping  in¬ 
come  of  such  corporation  for  the  period 
described  in  subparagraph  (6)  of  this 
paragraph  bears  to  its  gross  income  for 
such  period. 

(11)  Interest  which  is  paid  by  a  con¬ 
trolled  foreign  corporation  is  attributa¬ 
ble  to  such  corporation’s  foreign  base 
company  shipping  Income  to  the  same 
extent  that  such  interest  is  allocable  (im¬ 
der  the  principles  of  8  1.954-1  (c))  to  its 
foreign  base  company  shipping  Income. 

(ill)  If  interest  is  paid  by  a  foreign 
corporation,  or  if  st(x:k  or  obligations  of 
a  foreign  corporation  are  sold,  ex¬ 
changed,  or  otherwise  disposed  of.  during 
a  taxable  year  of  such  foreign  corpora¬ 
tion  beginning  before  January  1.  1976, 
then  no  portion  of  such  interest  or  gain 
is  attributable  to  foreign  base  company 
shipping  income. 

(Iv)  Solely  for  purposes  of  subdivision 
(1)  of  this  sulmaragrai^.  if  a  controlled 
foreign  corporation  (the  "first  corpora¬ 
tion”)  owns  more  than  10  percent  of  the 
stock  of  another  controlled  foreign  cor¬ 
poration  (the  “second  corporation”), 
then 

(A)  Ihe  gross  income  of  the  first  cor¬ 
poration  for  any  taxable  year  :diaD  be 
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(1)  Increased  by  its  pro  rata  share  of 
the  gross  income  of  the  second  corpora-. 
tion  for  the  taxable  year  which  ends  with 
or  within  such  taxable  year  of  the  first 
corporation,  and 

(2)  Decreased  by  the  amount  of  any 
dividends  received  from  the  second  cor¬ 
poration;  and 

(B)  The  foreign  base  base  company 
shipping  income  of  the  first  corporation 
for  any  taxable  year  shall  be — 

(i)  Increased  by  its  pro  rata  share  of 
the  foreign  base  company  shipping  in¬ 
come  of  the  second  corporation  for  the 
taxable  year  which  ends  with  or  within 
such  taxable  year  of  the  first  corpora- . 
tion,  and 

(2>  Decreased  by  the  amount  of  any 
dividends  received  from  the  second  cor¬ 
poration  which  constitute  foreign  base 
company  income. 

(v)  Solely  for  purposes  of  applying 
subdivision  (i)  of  this  subparagraph,  the 
district  director  shall  make  such  other 
adjustments  to  the  gross  income  and  the 
foreign  base  company  shipping  income 
of  any  foreign  corporation  as  are  neces¬ 
sary  to  properly  determine  the  extent  to 
which  any  interest  or  gain  is  attributable 
to  foreign  base  company  shipping  in¬ 
come,  including  proper  adjustments  to 
reflect  any  transaction  during  the  test 
period  described  in  subparagraph  (6)  of 
this  paragraph  to  which  section  332,  351, 
354,  355,  356,  or  361  applies. 

(6)  Test  veriod. — (i)  Except  as  pro¬ 
vided  in  subdivisions  (ii)  and  (iil)  of  this 
subparagraph,  the  period  described  In 
this  subparagraph  with  respect  to  any 
foreign  corporation  is  the  3-year  period 
ending  with  the  close  of  such  corpora¬ 
tion’s  taxable  year  preceding  the  year 
during  which  interest  was  paid  or  stock 
or  obligations  were  sold,  exchanged,  or 
otherwise  disposed  of,  or  such  part  of 
such  period  as  such  corporation  was  in 
existence. 

(ii)  The  period  described  in  this 
paragraph  shall  not  Include  any  part  of  a 
taxable  year  beginning  before  January 
1,  1976. 

(iii)  If  interest  is  paid  by  a  foreign 
corporation,  or  if  stock  or  obligations  of 
a  foreign  corporation  are  sold,  ex¬ 
changed,  or  otherwise  disposed  of  during 
its  first  taxable  year,  then  the  period 
described  in  this  paragraph  shall  be 

^uch  first  taxable  year. 

(iv)  For  purposes  of  subdivision  (iii) 
of  this  subparagraph,  the  first  taxable 
year  of  a  foreign  corporation  is  the  later 
of — 

(A)  The  first  taxable  year  of  its  ex¬ 
istence,  or 

(B)  Its  first  taxable  year  beginning 
after  December  31,  1975. 

(g)  Income  from  partnerships,  trusts, 
etc.  (1)  In  general.  The  foreign  base 
company  shipping  income  of  any  foreign 
corporation  includes — 

(i)  Its  distributive  share  of  the  gross 
income  of  any  partnership,  and 

(ii)  Any  amioimts  Includible  in  Its 
gross  income  under  section  652(a),  662 
(a).  671,  or  691  (a), 

to  the  extent  that  such  items  would  have 
been  Includible  In  its  foreign  base  com- 
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pany  shipping  income  had  they  been 
realized  by  it  directly. 

(2)  Illustrations. — ^The  application  of 
subparagraph  (1)  of  this  paragraph  may 
be  illustrated  by  the  following  examples: 

Example  (1).  Controlled  foreign  corpora¬ 
tions  X  and  Y  are  equal  partners  in  partner¬ 
ship  P.  The  taxable  years  end  on  December  31 
for  X,  June  30  for  Y,  and  March  31  for  P.  In 
the  fiscal  year  ending  March  81,  1976,  P’s 
sole  business  activity  Is  the  use  of  a  vessel  tn 
foreign  commerce.  P  derives  gross  income  of 
$200  from  the  use  of  the  vessel,  and  incurs 
expenses,  taxes,  and  other  deductions  of 
$160.  Assume  X's  distributive  share  of  such 
$200  of  P's  gross  Income  is  $100,  all  of  which 
is  includible  in  X’s  gross  Income.  If  X  had 
realized  its  distributive  share  of  $100  directly, 
then  the  amount  which  would  have  been  In¬ 
cludible  in  X’s  foreign  base  company  ship¬ 
ping  income  under  this  paragraph  is  the 
portion  allocable  to  the  months  of  January, 
February,  and  March  of  1976.  Such  amount, 
$25  (i.e.,  ^  X  $200  X  3  montbs/12  months). 
Is  included  in  X’s  foreign  base  company  ship¬ 
ping  Income  for  its  taxable  year  ending  De¬ 
cember  31, 1976.  Similarly,  X  is  entitled  under 
this  paragraph  to  a  deduction  from  foreign 
base  company  shipping  income  of  $20  (i.e., 
^  X  $160  X  3  months/12  months).  Since 
foreign  base  company  shipping  Income  does 
not  include  amounts  earning  by  a  foreign 
corporation  in  a  taxable  year  beginning  be¬ 
fore  January  1,  1976,  Y  has  no  foreign  base 
company  shipping  income  (under  this  para¬ 
graph  or  otherwise)  for  Its  taxable  year  be¬ 
ginning  on  July  1,  1978. 

Example  (2).  The  facts  are  the  same  as 
in  example  (1),  except  that  P  Incurs  ex¬ 
penses,  taxes,  and  deductions  of  $240  In  Its 
taxable  year  ending  on  March  31,  1976.  Ac¬ 
cordingly,  $26  Is  Includible  In  X’s  foreign 
base  company  shipping  Income,  and  the 
amount  deductible  therefrom  under  this 
paragraph  Is  $30  (I.e.,  V^X  $240x3  months/ 
12  months) . 

(3)  Other  income. — Except  as  express¬ 
ly  provided  in  subparagraph  (1)  of  this 
paragraph,  foreign  base  company  ship¬ 
ping  income  does  not  include  any  amount 
includible  in  the  gross  income  of  a  con¬ 
trolled  foreign  corporation  under  part  I 
of  subchapter  J  (section  641  and  follow¬ 
ing,  relating  to  estates,  trusts,  and  bene¬ 
ficiaries),  and  gains  from  the  sale  or 
other  disposition  of  any  Interest  in  an 
estate  or  trust. 

(h)  Additional  rules.  (1)  Gross  in¬ 
come. — For  purposes  of  this  section  and 
§  1.955A-2,  the  gross  income  of  a  foreign 
corporation  (whether  or  not  a  controlled 
foreign  corporation)  shall  be  determined 
in  accordance  with  the  provisions  of  sec¬ 
tion  952  and  §  1.952-2.  Thus,  for  exam¬ 
ple,  section  883  (relating  to  exclusions 
from  gross  income  of  foreign  corpora¬ 
tions)  is  inapplicable  under  §  1.952-2  (a) 
(1)  and  (c)(1).  In  addition,  the  gross 
Income  of  a  controlled  foreign  corpora¬ 
tion  shall  be  determined,  with  respect  to 
a  United  States  shareholder  of  sucn  con¬ 
trolled  foreign  corporation,  by  excluding 
distributions  received  by  such  corpora¬ 
tion  which  are  excluded  from  gross  in¬ 
come  under  section  959(b)  with  respect 
to  such  shareholder. 

(2)  Earnings  and  profits. — For  pur¬ 
poses  of  this  section,  the  earnings  and 
profits  of  a  foreign  corporation  (whether 
or  not  a  controlled  foreign  corporation) 
shall  be  determined  In  accordance  with 
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the  provisions  of  section  964  and  the  reg¬ 
ulations  therexmder. 

(3)  No  double  counting. — No  item  of 
gross  income  shall  be  counted  as  foreign 
base  coihpany  shipping  Income  under 
more  than  one  provision  of  this  section. 
For  example,  if  $200  of  gross  income^  de¬ 
rived  from  the  use  of  a  lighter  is  treated 
as  foreign  base  company  shipping  in¬ 
come  under  both  paragraph  (b)(l)(i) 
and  paragraph  (b)(1)  (ii)  of  this  section, 
then  such  $200  is  counted  only  once  as 
foreign  base  company  shipping  income. 

(4)  Losses. — (i)  Generally,  if  a  con¬ 
trolled  foreign  corporation  has  losses 
which  are  properly  allocable  to  foreign 
base  company  shipping  income,  the  ex¬ 
tent  to  which  such  losses  are  deductible 
from  such  income  shall  be  determined 
by  treating  such  foreign  corporation  as 
a  domestic  corporation  and  applying  the 
principles  of  section  63.  See  §§  1.954-1  (c) 
and  1.952-2(b).  Thus,  for  example,  losses 
from  sales  or  exchanges  of  capital  as¬ 
sets  are  allowable  only  to  the  extent  of 
gains  from  such  sales  or  exchanges. 

(ii)  If  gain  from  the  sale,  exchange,  or 
otherJisposltion  of  any  stock  or  obliga¬ 
tion  would  be  treated  (to  any  extent)  as 
forgign  base  company  shipping  income, 
then  loss  from  such  sale,  exchange,  or 
other  disposition  is  properly  allocable  to 
foreign  base  company  shipping  income 
(to  the  same  extent) . 

(iil)  In  determining  the  extent  to 
which  any  loss  on  the  disposition  of  a 
qualified  investment  in  foreign  base  com¬ 
pany  shipping  operations  is  deductible 
from  foreign  base  company  shipping  in¬ 
come,  it  is  immaterial  that  such  loss  is 
taken, into  account  under  §  1.955A-l(b) 
(1)  (ii)  as  a  reduction  in  the  amount  of 
the  decrease  in  qualified  investments  in 
foreign  base  company  shipping  opera¬ 
tions. 

'  (5)  Hypothetical  charges.  —  Under 
paragraph  (d)  (5)  (i)  of  this  section  and 
§  1.955A-2(a)  4)  (ii)  (A) ,  gross  income 
may  be  deemed  to  include  hypothetical 
arm’s  length  charges  for  services  per¬ 
formed  by  a  controlled  foreign  corpora¬ 
tion  for  itself.  Under  paragraph  (d)(2) 
of  this  section,  certain  of  these  hypo¬ 
thetical  charges  may  be  treated  as  for¬ 
eign  base  company  shipping  income.  Such 
hypothetical  charges  are  deemed  to  be 
income  solely  for  purposes  of  applying 
the  “extent  of  use"  tests  prescribed  by 
paragraph  (d)  (4)  of  this  section  and 
§  1.955A-2(a)  (4).  Charges  for  services 
performed  by  a  controlled  foreign  cor¬ 
poration  for  itself  shall  in  no  event  be 
included  in  income  for  any  other  pur¬ 
pose. 

§  1.954—7  Increase  in  qualified  invest¬ 
ments  in  foreign  base  company  ship¬ 
ping  operations. 

(a)  Determination  of  investments  at 
close  of  taxable  year.  (1)  In  general. — 
Under  section  954(g),  the  increase  in 
qualified  investments  in  foreign  base 
company  shipping  operations,  for  pur¬ 
poses  of  section  954(b)  (2)  and  paragraph 
(b)(1)  of  5  1.954-1,  of  any  controlled 
foreign  corporation  for  any  taxable  year 
is,  except  as  provided  in  paragraph  (b) 
of  this  section,  the  amount  by  whifch — 
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(1)  The  controlled  foreign  corpora¬ 
tion’s  qualified  investments  in  foreign 
base  ccanpany  shipping  (^rations  at  the 
close  of  the  taxable  year,  exceed 

(il)  Its  qualified  investments  in  for¬ 
eign  base  company  shipping  operations 
at  the  close  of  the  preceding  taxable  year. 

(2)  Preceding  taxable  year. — For  pur- 
p>oses  of  this  section,  a  taxable  year  which 
begins  before  January  1,  1976,  may  be  a 
preceding  taxable  year. 

(3)  Cross-reference. — See  section  955 
(b)  and  §  1.955A-2  for  the  definition  of 
the  term  “qualified  investments  in  for¬ 
eign  base  company  shipping  operations”. 

(b)  Election  to  determine  investments 
at  close  of  following  taxable  year.  (1) 
General  rule.  In  lieu  of  determining  an 
increase  in  qualified  investments  in 
foreign  base  company  shipping  opera¬ 
tions  for  a  taxable  year  in  the  man¬ 
ner  provided  in  paragraph  (a)  of  this 
section,  a  United  States  shareholder  of  a 
controlled  foreign  corporation  may  make 
an  election  under  section  955(b)  (3)  to 
determine  the  increase  for  the  corpora¬ 
tion’s  taxable  year  by  ascertaining  the 
amount  by  which — 

(1)  Such  corporation’s  qualified  In¬ 
vestments  in  foreign  base  company  ship¬ 
ping  operations  at  the  close  of  the  tax¬ 
able  year  immediately  following  such 
taxable  year,  exceed 

(ii)  Its  qualified  investments  in 
foreign  base  cmnpany  shipping  opera¬ 
tions  at  the  close  of  the  tax£d>le  year  im¬ 
mediately  preceding  such  following  tax¬ 
able  year. 

(2)  Election  with  respect  to  first  tax¬ 
able  year.  Notwithstanding  sul>para- 
graph  (1)  of  this  paragraph,  if  an  elec¬ 
tion  is  made  without  consent  by  a  United 
States  shareholder  xmder  §  1.955A-4  (b) 
(1)  with  respect  to  a  controlled  foreign 
corporation  the  increase  in  such  con¬ 
trolled  foreign  corporation’s  qualified  in¬ 
vestments  in  foreign  base  company  ship¬ 
ping  operations  for  the  first  taxable  year 
to  which  such  election  applies  shall  be 
the  amount  by  which — 

(1)  Such  corporation’s  qualified  in¬ 
vestments  in  foreigm  base  company  ship¬ 
ping  operations  at  the  close  of  the  tax¬ 
able  year  immediately  following  such 
first  taxable  year,  exceed 

(li)  Its  qualified  investments  in 
foreign  base  company  shipping  opera¬ 
tions  at  the  close  of  the  taxable  year  im¬ 
mediately  preceding  such  first  taxable 
year. 

(3)  Manner  of  making  election.  For 
the  manner  of  making  an  election  under 
section  955(b)  (3),  and  for  nfies  pertain¬ 
ing  to  the  revocation  of  such  an  election, 
see  S  1.955A-4. 

(4)  Coordination  with  prior  law.  If  a 
United  States  shareholder  makes  an 
election  without  consent  under 
f  1.955A-4  (b)  (1)  with  respect  to  a  con¬ 
trolled  foreign  corporation,  then  such 
corporation’s  increase  in  qualified  in¬ 
vestments  in  foreign  base  company 
shipping  operations  tor  the  first  taxable 
year  to  which  such  election  applies  shall 
be  determined  by  disregarding  any 
change  which  occurs  during  such  taxable 


year  in  the  amount  of  such  corpora¬ 
tion’s  Investments  in  stock  or  obligations 
of  a  less  developed  country  shipping  com¬ 
pany  described  in  {  1.955-5  (b)  If  both 
of  the  following  conditi<ms  exist: 

(i)  Such  taxable  year  is  the  first  tax¬ 
able  year  of  such  corporation  which  be¬ 
gins  after  December  31,  1975,  and 

(ii)  Such  United  States  shareholder 
has  elected  to  determine  the  change  in 
such  corporation’s  qusdified  investments 
in  less  developed  countries  for  its  last 
taxable  year  beginning  before  January  1, 
1976,  under  i  1.954-5  (b)  or  S  1.955-3. 

(5)  Illustrations.  The  application  of 
this  paragraph  may  be  illustrated  by  the 
following  examples: 

Example  (I),  (a)  Ckintrolled  foreign  corpo¬ 
ration  X  is  a  wholly-owned  subsidiary  of 
domestic  corporation  M.  X  uses  the  calendar 
year  as  the  taxable  year.  The  amounts  of 
X’s  qualified  investments  in  foreign  base 
company  shipping  operations  at  the  close  of 

1975  through  1979  are  as  follows: 

Qualified  investments  at  Dec.  31, 

1975  . $16,000 

Qualified  investments  at  Dec.  31, 

1976  . 17,000 

Qualified  investments  at  Dec.  31, 

1977  . . . .  23.  000 

Qualified  investments  at  Dec.  31, 

1978  .  28, 000 

Qualified  investments  at  Dec.  31, 

1979  _ 30,000 

(b)  Assume  that  M  properly  files  without 
consent  a  timely  election  under  {  1.955A-4(b) 
(1)  to  determine  X’s  Increase  for  1976  In 
qualified  investments  in  foreign  base  com¬ 
pany  shipping  operations  pursuant  to  this 
paragraph,  and  that  the  election  remains  in 
force  through  1978.  Then  X’s  increases  for 

1976  through  1978  in  qualified  investments 
in  foreign  base  company  shipping  operations 
are  as  follows : 

Increase  for  1976  ($23,000  minus 

$16,000)  . . $7,000 

Increase  for  1977  ($28,000  minus 

$23,000)  . . 5,000 

Increase  for  1978  ($30,000  minus 

$28,000)  — .  2,000 

Example  (2).  Assume  the  same  facts  as  in 
exan^>le  (1),  except  that  M  never  files  an 
election  under  §  1 .955A-4  (b)  ( 1 ) .  X’s  increases 
for  1976  through  1978  in  qualified  Invest¬ 
ments  in  foreign  base  company  shipping  op¬ 
erations  are  as  follows: 

Increase  for  1976  ($17,000  minus 

$16,000)  — . .  $1,000 

Increase  for  1977  ($23,000  minus 

$17,000) . 6,000 

Increase  for  1978  ($28,000  minus 

$23,000) . 5,000 

Example  (3).  The  facts  are  the  .same  as  in 
example  (1).  except  that  X's  qualified  in¬ 
vestments  in  foreign  base  company  shipping 
operations  include  an  investment  in  less 
developed  country  shipping  companies  de¬ 
scribed  in  §  1.9S5-5(b)  of  $500  on  Decem¬ 
ber  31,'  1975,  and  $7M  on  December  31,  1976. 
Assume  further  that  M  has  made  an  election 
under  section  955(b)  (3)  (as  in  effect  before 
the  enactment  of  the  Tax  Reduction  Act  of 
1975)  with  respect  to  X’s  taxable  year  1975. 
Then  X's  increase  in  qualified  investments  in 
foreign  base  company  shipping  operations  for 
1976  is  $6,760  (i.e.,  $7,000-$250) . 

(c)  Illustration.  The  application  of 
this  section  may  be  illustrated  by  the  fol¬ 
lowing  example: 


Example,  (a)  ControUed  foreign  corpora¬ 
tion  X  uses  the  calendar  year  as  the  tax¬ 
able  year.  On  December  31,  1975,  X's  quali¬ 
fied  Investments  in  foreign  base  company 
shipping  operations  (determined  as  provided 
in  I  1.955A-2(g) )  consist  of  the  following 
amounts: 


Cash  _  $6, 000 

ReadUy  marketable  securities _  1,000 

Stock  of  related  controlled  foreign 

corporations  _  4, 000 

Traffic  and  other  receivables _  14, 000 

Foreign  income  tax  refunds  re¬ 
ceivable  _  1, 000 

Prepaid  shipping  expenses  and  ship¬ 
ping  inventories  ashore _  1,000 

Vessel  construction  funds _  0 

Vessels _  123,000 

Vessel  plans  and  construction  in 

progress _ 3,  000 

Containers  and  chassis _  0 

Terminal  property  and  equipment.  2.  000 

Shipping  office  (land  and  building) .  l,  000 

Vessel  spare  parts  ashore _  1,  000 

Performance  deposits _ _ _  2. 000 

Deferred  charges _  2,  (KX) 

Stock  of  less  develc^ed  country 
shipping  company  described  in 
I  1.055-5(b)  _ 10,000 


171,000 

(b)  On  December  31,  1976,  X’s  qualified 
investments  in  fmeign  base  company  ship¬ 
ping  operations  (determined  as  provided  in 
§  1.955A-2(g) )  consist  of  the  following 
amounts : 


Cash _  $5,  000 

Readily  marketable  securities _ 1  2, 000 

Stock  of  related  controlled  foreign 

corporations _  4.  000 

’Traffic  and  other  receivables _  16, 000 

Foreign  income  tax  refunds  receiv¬ 
able  _  3, 080 

Prepaid  shipping  expenses  and 

shipping  Inventories  ashore _  2,  000 

Vessel  construction  funds _  1, 000 

Vessels  _  117,000 

Vessel  plans  and  construction  in 

progress _  12, 000 

Containers  and  chassis _  4, 000 

Terminal  property  and  equipment-  2,  000 

Shipping  office  (land  and  build¬ 
ing)  _  1,000 

Vessel  spare  parts  ashore _  1,000 

Performance  deposits _  2, 000 

Deferred  charges _  2, 000 

Stock  of  less  developed,  country 
shipping  company  described  In 
!  1955-5(b) _ 0 


$174,  000 

(c)  For  1976,  X's  Increase  in  qualified  in¬ 
vestments  in  foreign  base  company  shipping 
operations  is  $3,000,  which  amount  Is  deter¬ 
mined  as  follows; 

Qualified  Investments  at  Dec.  31, 

1976  . . $174,000 

Qualified  investments  at  Dec.  31, 

1975  . .  171,  000 

Increase  for  1976 _  8, 000 

Par.  9.  A  new  S  1.955-0  is  added  Imme¬ 
diately  after  §  1.955: 

§  1.955-0  Effective  dates. 

(a)  Section  955  as  in  effect  before  the 
enactment  of  the  Tax  Reduction  Act  of 
1975.  [Reservedl 

(b)  Section  955  as  amended  by  the  Tax 
Reduction  Act  of  1975.  Exc^t  as  other* 
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wise  provided  therein,  l§  1.955A  through 
1.955A-4  are  applicable  to  taxable  years 
of  foreign  corporations  beginning  after 
December  31,  1975,  and  to  taxable  years 
of  United  States  shareholders  (as  defined 
in  section  951(b) )  within  which  or  with 
which  such  taxable  years  of  such  foreign 
corporations  end. 

Par.  10.  Section  1.955-1  (b)  is  amended 
as  follows: 

1.  Subparagraph  (2)  (i)  (a)  is  revised 
by  inserting  “(including  prior  taxable 
years  beginning  after  December  31, 
1975)”  immediately  after  “1962”. 

2.  Subparagraph  (2)  (il)  (a)  is 
amended. 

3.  A  new  subparagraph  (3)  is  added. 

The  added  and  amended  provisions 

read  as  follows: 

§  1.95S— 1  Shareholder's  pro  rata  share 
of  amount  of  previously  excluded 
subpart  F  income  withdrawn  from 
investment  in  less  developed  coun¬ 
tries. 

***** 

(b)  Amount  withdrawn  by  controlled 
foreign  corporation.  *  •  * 

(2)  Limitations  applicable  in  deter¬ 
mining  decreases.  *  •  • 

(ii)  Treatment  of  earnings  and  prof¬ 
its.  *  •  * 

(a)(1)  Amounts  which,  for  the  cur¬ 
rent  taxable  year,  are  included  in  the 
gross  income  of  a  United  States  share¬ 
holder  of  such  controlled  foreign  cor¬ 
poration  under  section  951(a)  (1)  (A)  (i) 
or  (iii),  or 

(2)  Amounts  which,  for  any  prior  tax¬ 
able  year,  have  been  included  In  the  gross 
income  of  a  United  States  shareholder 
of  such  controlled  foreign  corporation 
under  section  951(a)  and  have  not  been 
distributed;  or 

•  «  «  *  ♦ 

(3)  Taxable  years  beginning  after  De¬ 
cember  31,  1975.  (1)  In  the  case  of  a  tax¬ 
able  year  of  a  controlled  foreign  cor¬ 
poration  beginning  after  December  31, 

1975,  §  1.955-2(b)  (5)  must  be  applied  hi 
determining  the  amount  of  its  qualified 
investments  in  less  developed  coimtries 
on  both  of  the  determination  dates  ap¬ 
plicable  to  such  taxable  year. 

(il)  TTie  application  of  this  subpara¬ 
graph  may  be  illustrated  by  the  follow¬ 
ing  examples: 

Example  (1).  (a)  Controlled  foreign  cor¬ 
poration  M  uses  the  calendar  year  as  the 
taxable  year.  Throughout  1974  through 

1976,  M  owns  100  percent  of  the  only  class  of 
stock  of  foreign  corporation  N,  a  less  devel¬ 
oped  country  shipping  company  described 
in  !  1.955-5(b),  and  M  owns  no  other  stock 
or  obligations.  The  amount  taken  into  ac¬ 
count  under  i  1.965-2  (d)  with  respect  to  the 
stock  of  N  is  $10,000  at  the  close  of  1974, 1975, 
and  1976.  The  amount  of  M’s  previously  ex¬ 
cluded  subpart  F  Income  which  is  withdrawn 
for  1975  (a  year  to  which  §  1.955-2(b)  (6)  does 
not  apply)  from  investment  in  less  developed 
countries  is  zero,  determined  as  follows; 


(1)  Qualified  investments  in  less 

developed  countries  at  the 
close  of  1974 _ _ $10,000 

(2)  Less:  qualified  investments  in 

less  developed  countries  at  the 
close  of  1976 .  10,000 


(3)  Balance _  0 


(Further  computations  similar  to  those  set 
out  in  lines  (Iv)  through  (lx)  of  example  (1) 
of  paragraph  (d)  of  this  section  are  unneces¬ 
sary  because  the  balance  in  Une  (3)  trf-^is 
example  is  zero.) 

(b)  As  a  result  of  I  1.055-2(b)  (5)  (il).  the 
amount  of  M’s  previously  excluded  subpart 
F  income  which  is  withdrawn  for  1976  from 
Investment  in  less  developed  countries  is 
zero,  determined  as  follows: 


(1)  Qualified  investments  in  less  de¬ 

veloped  countries  at  the  close  of 
1976  . . - .  $0 

(2)  Less:  qualified  investments  in  less 

developed  countries  at  the  close 
of  1976 . .  0 


(3)  Balance _  0 


Example  (2).  ’The  facts  are  the  same  as  in 
example  ( 1 ) ,  except  that  foreign  corporation 
N  is  a  less  developed  country  corporation  de¬ 
scribed  in  I  1.955-6(a).  The  amount  of  M’s 
previously  excluded  subpart  F  Income  with¬ 
drawn  for  1976  from  Investment  in  less  de¬ 
veloped  countries  is  zero,  determined  as  fol¬ 
lows: 

(1)  Qualified  Investments  in  less 
developed  countries  at  the 


close  of  1976 . $10,000 

(2)  Less:  qualified  investments  in 
less  developed  countries  at 
the  close  of  1976 _  10,  000 


(3)  Balance _  0 


Par.  11.  Section  1.955-2  is  amended  by 
revising  paragraph  (b)  (4)  and  adding 
new  paragraphs  (b)  (5),  (b)  (6),  and  (d) 

(4)  toereto  to  read  as  follows: 

§  1.955—2  Amount  of  a  controlled  for¬ 
eign  corporation's  qualified  invest¬ 
ments  in  less  developed  countries. 
***** 

(b)  Special  rules.  *  ♦  * 

(4)  Date  of  acquisition.  For  purposes 
of  paragraphs  (a)  (2)  and  (b)  (5)  (i) 
of  this  section,  stock  or  an  obligation 
shall  be  considered  acquired  by  a  foreign 
corporation  as  of  the  date  such  corpora¬ 
tion  acquires  an  adjusted  basis  in  the 
stock  or  obligation. 

For  this  purpose,  in  a  case  in  which  a 
foreign  corporation  acquires  stock  or  an 
obligation  in  a  transaction  (other  than 
a  reorganization  of  the  type  described 
in  section  368(a)(1)  (E)  or  (F))  in 
which  no  gain  or  loss  would  be  recog¬ 
nized  had  the  transaction  been  between 
two  domestic  corporations,  such  corpo¬ 
ration  will  be  considered  to  have  ac¬ 
quired  an  adjusted  basis  in  such  stock 
or  obligation  as  of  the  date  such  tran¬ 
saction  occurs. 

(5)  Taxable  years  beginning  after  De¬ 
cember  31.  1975.  For  taxable  years  be¬ 
ginning  after  December  31,  1975,  quali¬ 
fied  investments  in  less  developed  coun¬ 
tries  do  not  include — 

(i)  Any  property  acquired  after  the 
latest  determination  date  applicable  to  a 
taxable  year  beginning  before  Decem¬ 
ber  31,  1975, 

(ii)  Stock  or  obligations  of  a  le.ss  de¬ 
veloped  country  shipping  company  de¬ 
scribed  in  §  1. 955-5 (b) ,  and 

(iii)  Stock  or  obligations  which  were 
not  treated  as  qualified  investments  in 
less  developed  countries  on  the  later  of 
the  two  determination  dates  applicable 
to  the  preceding  taxable  year. 


See  S  1.955-1  (b)  (3)  for  rules  relating  to 
the  application  of  this  subparagraph. 
See  9  1.955A-2(h)  for  rules  relating  to 
the  treatment  of  investments  in  stock  or 
obligations  described  in  subdivision  (ii) 
of  this  subparagraph  as  qualified  invest¬ 
ments  in  foreign  base  company  shipping 
operations. 

(6)  Determination  dates.  For  purposes 
of  subparagraph  (5)  of  this  paragraph 
and  §  1.955-1  (b)  (3) ,  the  determination 
dates  applicable  to  a  taxable  year  of  a 
controlled  foreign  corporation  are — 

(1)  Except  as  provided  in  subdivision 
(ii)  of  this  subparagraph,  the  close  of 
such  taxable  year  and  the  close  of  the 
preceding  taxable  year,  and 

(ii)  With  respect  to  a  United  States 
shareholder  who  has  made  an  election 
under  section  955(b)  (3)  to  determine 
such  corporation’s  increase  in  qualified 
investments  in  less  developed  coimtries 
at  the  close  of  the  following  taxable  year, 
the  close  of  such  taxable  year  and  the 
close  of  the  taxable  year  immediately 
following  such  taxable  year. 

***** 

(d)  Amount  attributable  to  prop¬ 
erty.  *  *  * 

(4)  Taxable  years  beginning  after  De¬ 
cember  31,  1975.  For  taxable  years  be¬ 
ginning  after  December  31,  1975,  the 
amount  taken  into  account  under  sub- 
paragraph  (1)  of  this  paragraph  with  re¬ 
spect  to  any  property  which  constitutes 
a  qualified  investment  in  less  developed 
countries  shall  not  exceed  the  amount 
taken  into  account  with  respect  to  such 
property  at  the  close  of  the  preceding 
taxable  year. 

Par.  12.  Section  1.955-3  is  amended  as 
follows : 

1.  Paragraph  (b)  (2)  is  revised  by  add¬ 
ing  a  new  sentence  after  the  second  sen¬ 
tence  thereof. 

2.  Paragraph  (c)  (3)  is  revised  by  add¬ 
ing  a  new  sentence  after  the  fifth  sen¬ 
tence  thereof. 

3.  Paragraph  (c)  (3)  (1)  Is  amended  by 
inserting  “name,  address,  and  taxpayer 
identification  number”  in  lieu  of  “name 
and  address”. 

The  added  provisions  read  as  follows: 

§  1.955—3  Election  as  to  date  of  deter¬ 
mining  qualified  investments  in  less 
developed  countries. 
***** 

(b)  Time  and  manner  of  making  elec¬ 
tions.  •  •  • 

(2)  With  consent.  •  •  •  Consent  will 
not  be  granted  if  the  first  taxable  year 
of  the  controlled  foreign  corf>oration 
with  respect  to  which  the  shareholder  de¬ 
sires  to  compute  an  amount  described  in 
section  954(b)  (1)  in  accordance  with  the 
election  provided  in  this  section  begins 
after  December  31, 1975. 

(c)  Effect  of  election.  •  •  * 

(3)  Revocation.  *  *  •  The  application 
may  also  be  filed  in  a  taxable  year  begin¬ 
ning  after  December  31, 1975. 

•  •  •  •  • 

Par.  13.  The  following  new  sections  are 
added  immediately  after  9  1.955-6: 
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§  1.955 A  Statutory  provisions;  widi- 
tirawal  of  previously  excluded  aub* 
part  F  income  from  qualified  invest¬ 
ment. 

Sec.  956.  Withdrawal  of  previously  ex¬ 
cluded  suhpart  F  income  from  qualified  in¬ 
vestment.  (a)  General  rules.  (1)  Amount 
withdrawn.  For  purposes  of  this  subpart, 
the  amount  of  previously  excluded  subpart  F 
income  of  any  controlled  foreign  corpora¬ 
tion  withdrawn  from  investment  in  foreign 
base  company  shipping  operations  for  any 
taxable  year  is  an  amount  equal  to  the  de¬ 
crease  In  the  amount  of  qualified  invest¬ 
ments  in  foreign  base  company  shipping 
operations  of  the  controlled  foreign  corpora¬ 
tion  for  such  year,  but  only  to  the  extent  that 
the  amount  of  such  decrease  does  not  ex¬ 
ceed  an  amount  eaual  to — 

(A)  The  sum  of  the  amounts  excluded  un¬ 
der  section  954(b)  (2)  from  the  foreign  base 
company  income  of  such  corporation  for  all 
prim*  taxable  years,  reduced  by 

(B)  *nie  sum  of  the  amounts  of  previously 
excluded  subpart  F  Income  withdrawn  from 
investment  in  foreign  base  company  ship¬ 
ping  operations  of  such  corporation  deter¬ 
mined  under  this  subsection  for  all  prior 
taxable  years. 

(2)  Decrease  in  qualified  investments.  For 
purposes  of  paragriq>h  (1).  the  amount  of 
the  decrease  in  qualified  investments  in  for¬ 
eign  base  company  shipping  <^ratlons  of 
any  controlled  foreign  corporation  for  any 
taxable  year  is  the  amount  by  which — 

(A)  The  amount  of  qualified  investments 
in  foreign  base  company  shipping  opera¬ 
tions  of  the  controlled  foreign  corporation 
at  the  close  of  the  preceding  taxable  year, 
exceeds 

(B)  The  amount  of  qualified  investments 
in  foreign  base  company  shipping  opera¬ 
tions  of  the  controlled  foreign  corporation  at 
the  close  of  the  taxable  year, 

to  the  extent  that  the  amount  of  such  de¬ 
crease  does  not  exceed  the  siun  of  the  earn¬ 
ings  and  profits  for  the  taxable  year  and  the 
earnings  and  profits  accumulated  for  prior 
taxable  years  beginning  after  December  31, 
1976,  and  the  amount  of  previously  excluded 
subpart  F  income  Invested  in  less  devej(^>ed 
country  corporations  described  in  section 
956(e)  (2)  (as  in  effect  before  the  enactment 
of  the  Tax  Reduction  Act  of  1975)  to  the  ex¬ 
tent  attributable  to  earnings  and  profits  ac¬ 
cumulated  for  taxable  years  beginning  after 
December  81.  1962.  For  purposes  of  this  para- 
griq>h,  if  qualified  investments  in  foreign 
base  cmnpany  shipping  operations  are  dis¬ 
posed  of  by  the  controlled  foreign  c<Mi>ora- 
tion  during  the  taxable  year,  the  amount  of 
the  decrease  in  qualified  Investments  in  for¬ 
eign  base  company  shipping  operations  of 
such  ecmtrolled  foreign  corporation  for  such 
year  shall  be  reduced  by  an  amount  equal  to 
the  amount  (if  any)  by  which  the  losses  on 
such  dispositions  dming  such  year  exceed  the 
gains  on  such  dispositions  during  such  year. 

(3)  Pro  rata  share  of  amount  withdrawn. 
In  the  case  of  any  United  States  shareholder, 
the  pro  rata  share  of  the  amount  of  previ¬ 
ously  excluded  subpart  F  Income  of  any  con¬ 
trolled  foreign  corporation  withdraam  from 
Investment  in  foreign  base  company  ship¬ 
ping  operations  for  any  taxable  year  is  his 
pro  rata  share  of  the  amount  determined 
imder  paragraph  ( 1 ) . 

(b)  Qualified  investments  in  foreign  base 
company  shipping  operations.  ( 1 )  nJ  general. 
Pot  purposes  of  this  subpart,  the  term 
“qualified  investments  in  foreign  base  com¬ 
pany  8hiiq>ing  operations”  means  invest¬ 
ments  in — 

(A)  Any  aircraft  or  vessel  used  in  foreign 
commerce,  and 

(B)  Other  assets  which  are  used  in  con- 
nccUmi  with  the  performance  of  services 


directly  related  to  the  use  of  any  such  air¬ 
craft  or  vessel. 

Such  term  includes,  but  is  not  limited  to. 
Investments  by  a  controlled  foreign  corpora¬ 
tion  in  stock  or  obligations  of  another  c<m- 
troUed  foreign  corporation  which  is  a  re¬ 
lated  person  (within  the  meaning  of  section 
954(d)  (3) )  and  which  holds  assets  described 
in  the  preceding  sentence,  but  only  to  the 
extent  that  such  assets  are  so  used. 

(2)  Qualified  investments  by  related  per¬ 
sons.  For  purposes  of  determining  the 
amount  of  qualified  investments  in  foreign 
base  company  shipping  operations,  an  in¬ 
vestment  (or  a  decrease  in  investment)  in 
such  operations  by  one  or  more  controlled 
foreign  corporations  may,  under  regulations 
prescribed  by  the  Secretary  or  his  delegate, 
be  treated  as  an  investment  (or  a  decrease 
in  Investment)  by  another  corporation  which 
is  a  controlled  foreign  corporation  and  is  a 
related  person  (as  defined  in  section  954(d) 
(3) )  with  respect  to  the  corporation  actually 
making  or  withdrawing  the  investment.. 

(3)  Special  rule.  For  purposes  of  this 
subpart,  a  United  States  shareholder  of  a 
c(Hitrolled  foreign  corporation  may. 
under  regulations  prescribed  by  the  Sec¬ 
retary  or  his  delegate,  elect  to  make  the 
determinations  under  subsection  (a)  (2) 
of  this  section  and  under  subsection  (g) 
of  section  954  as  of  the  close  of  the  years 
following  the  years  referred  to  in  such 
subsections,  or  as  of  the  close  of  such 
longer  period  of  time  as  such  regulations 
may  permit,  in  lieu  of  on  the  last  day  of 
such  years.  Any  election  imder  this  para¬ 
graph  made  with  respect  to  any  taxable 
year  shall  apply  to  such  year  and  to  all 
succeeding  taxable  years  unless  the 
Secretary  or  his  delegate  consents  to  the 
revocation  of  such  election. 

(4)  Amount  attributable  to  property. 
The  amount  taken  into  account  under 
this  sulH>art  with  respect  to  any  property 
described  in  paragraph  (1)  shall  be  its 
adjusted  basis,  reduced  by  any  liability 
to  which  such  property  is  subject. 

(5)  Income  excluded  under  prior  law. 
Amoimts  invested  in  less  developed 
coimtry  corporations  described  in  section 
955(c)(2)  (as  in  effect  before  the  en¬ 
actment  of  the  Tax  Reduetion  Act  of 
1975)  shall  be  treated  as  qualified  in¬ 
vestments  in  foreign  base  company 
shipping  operations  and  shall  not  be 
treated  as  investments  in  less  developed 
countries  for  purposes  of  section  951(a) 
(1)(A)  (U). 

(Sec.  955  as  added  by  sec.  602(d)  (3) ,  Tax  Re¬ 
duction  Act  1975  (89  Stat.  62).) 

§  1.955A— 1  Shareholder's  pro  rata  sliare 
of  amount  of  previously  excluded 
subpart  F  income  withdrawn  from  in¬ 
vestment  in  foreign  hase  company 
shipping  operations. 

(a)  In  general.  Section  955  provides 
rules  for  determining  the  amount  of  a 
controlled  foreign  corporation’s  previ¬ 
ously  excluded  subpart  P  income  which 
is  withdrawn  for  any  taxable  year  be¬ 
ginning  after  December  31.  1975,  friHn 
investment  in  foreign  base  company 
shipping  operations.  Pursuant  to  section 
951(a)  (1)  (A)  (iii)  and  the  regulations 
thereunder,  a  United  States  shareholder 
of  such  controlled  foreign  corporation 
must  include  in  his  gross  incmne  his  pro¬ 
rata  share  of  such  amount  as  determined 


in  accordance  with  paragraph  (c)  of  this 
section. 

(b)  Amount  withdrawn  by  controlled 
foreign  corporation.  (1)  In  general.  For 
purposes  of  sections  951  through  964,  the 
amount  of  a  controlled  foreign  corpora¬ 
tion’s  previously  excluded  subpart  P  in¬ 
come  which  is  withdrawn  for  any  tax¬ 
able  year  from  investment  in  foreign 
base  ccmipany  shipping  operations  is  an 
amount  equal  to  the  decrease  for  such 
year  in  such  corporation’s  qualified  in¬ 
vestments  in  foreign  base  company  ship¬ 
ping  operations.  Such  decrease  is,  except 
as  provided  in  §  1.955A-4 — 

(1)  An  amoimt  equal  to  the  excess  of 
the  amount  of  its  qualified  investments 
in  foreign  base  company  shipping  opera¬ 
tions  at  the  close  of  the  preening  taxable 
year  over  the  amount  of  its  qualified  in¬ 
vestments  in  foreign  base  company  ship¬ 
ping  operations  at  the  close  of  the  taxable 
year,  minus 

(ii)  The  amount  (if  any)  by  which 
recognized  losses  on  sales  or  exchanges 
by  such  corporation  during  the  taxable 
year  of  qualified  investments  in  foreign 
base  company  shipping  operations  exceed 
its  recognized  gains  on  sales  or  exchanges 
during  such  year  of  qualified  investments 
in  foreign  base  company  shipping  opera¬ 
tions, 

but  only  to  the  extent  that  the  net 
amount  so  determined  does  not  exceed 
the  limitation  determined  under  sub- 
paragraph  (2)  of  this  paragraph.  See 
§  1.955A-2  for  determining  the  amoimt 
of  qualified  investments  in  foreign  base 
company  shipping  operations. 

( 2 )  Limitation  applicable  in  determin¬ 
ing  decreases.  (1)  In  general.  The  limi¬ 
tation  referred  to  in  subparagraph  (1) 
of  this  paragraph  for  any  taxable  year  of 
a  controlled  foreign  corporation  shall  be 
the  lesser  of  the  following  two  limita¬ 
tions: 

(A)  ’The  sum  of  (f)  the  controlled 
foreigH^orporation’s  earnings  and  prof¬ 
its  (or  deficit  In  earnings  and  profits)  for 
the  taxable  year,  computed  as  of  the 
close  of  the  taxable  year  without  diminu¬ 
tion  by  reason  of  any  distribution  made 
during  the  taxable  year,  (2)  the  sum  of 
its  earnings  and  profits  (or  deficits  in 
earnings  and  profits)  accumulated  for 
prior  taxable  years  beginning  after  De¬ 
cember  31,  1975,  and  (2)  the  amount  de¬ 
scribed  in  subparagraph  (3)  of  this  para¬ 
graph  :  or 

(B)  'The  sum  of  the  amounts  excluded 
under  section  954(b)  (2)  (see  subpara¬ 
graph)  (4)  of  this  paragraph  from  the 
foreign  base  company  income  of  such 
corporation  for  all  prior  taxable  years 
beginning  after  December  31, 1975,  minus 
the  sum  of  the  amounts  (determined 
under  this  paragraph)  of  its  previously 
excluded  subpart  F  Income  withdrawn 
from  investment  in  foreign  base  com¬ 
pany  shipping  operations  for  all  such 
prior  taxable  years. 

(ii)  Certain  exclusions  from  earnings 
and  profits.  For  purposes  of  determining 
the  earnings  and  profits  of  a  controlled 
foreign  corporation  under  subdivision 
(i)(A)  (f)  and  (2)  of  this  sul^aragraph. 
such  earnings  and  profits  shall  be  con- 
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sldered  not  to  Include  any  amounts 
which  are  attributable  to— 

(A)  (/)  Amoimts  which,  for  the  current 
taxable  year,  are  Included  In  the  gross 
Income  of  a  United  States  shareholder  of 
such  controlled  foreign  corporation  un¬ 
der  section  951(a)  (1)  (A)  (1) ,  or 

(2)  Amoxmts  which,  for  any  prior  tax- 
rble  year,  have  been  Included  In  the  gross 
income  of  a  United  States  shareholder  of 
such  controlled  foreign  corporation  un¬ 
der  section  951(a)  and  have  not  been  dis¬ 
tributed;  or 

(B) (i)  Amounts  which,  for  the  cur¬ 
rent  taxable  year,  are  included  in  the 
gross  income  of  a  United  States  share¬ 
holder  of  such  controlled  foreign  cor¬ 
poration  under  section  551(b)  or  would 
be  so  included  imder  such  section  but  for 
the  fact  that  such  amounts  were  dis¬ 
tributed  to  such  shareholder  during  the 
taxable  year,  or 

(2)  Amounts  which,  for  any  prior 
taxable  year,  have  been  included  In  the 
gross  Income  of  a  United  States  share¬ 
holder  of  such  controlled  foreign  corpo¬ 
ration  under  section  551(b)  and  have 
not  been  distributed. 

The  rules  of  this  subdivision  apply  only 
In  determining  the  limitation  on  a  con¬ 
trolled  foreign  corporation's  decrease  In 
qualified  Investments  In  foreign  base 
company  shipping  operations.  See  sec¬ 
tion  959  and  the  regulations  thereunder 
for  rules  relating  to  the  exclusion  from 
gross  Income  of  previously  taxed  earn¬ 
ings  and  profits. 

(8)  Carryover  of  amounts  relating  to 
investments  in  less  developed  country 
shipping  companies.  (1)  In  general.  The 
amount  described  In  this  subparagraph 
for  any  taxable  year  of  a  controlled  for¬ 
eign  corporation  beginning  after  De¬ 
cember  31, 1975,  Is  the  lesser  of — 

(A)  The  excess  of  the  amount  de¬ 
scribed  In  subdivision  (11)  of  this  sub- 
paragraph,  over  the  amount  described 
In  subdivision  (111)  of  this  subparagraph, 
or 

(B)  The  limitation  determined  under 
subdivision  (Iv)  of  this  subparagraph. 

(11)  Previously  excluded  subpart  F  in¬ 
come  invested  in  less  developed  country 
shipping  companies.  The  amount  de¬ 
scribed  in  this  subdivision  for  all  taxable 
years  of  a  controlled  foreign  corporation 
beginning  after  December  31,  1975,  Is 
the  lesser  of — 

(A)  The  amount  of  such  corporation’s 

qualified  Investments  (determined  imder 
S  1.955-2  other  than  paragraph  (b)  (5) 
thereof)  in  less  developed  country  ship¬ 
ping  companies  described  in  §  1.955-5  (h) 
at  the  close  of  the  last  taxable  year  of 
such  corporation  beginning  before  Janu¬ 
ary  1, 1076,  or  • 

(B)  The  limitation  determined  under 
1  1.955-1  (b)  (2)  (1)  (b)  (relating  to  pre¬ 
viously  excluded  subpart  F  Income)  for 
the  first  taxable  year  of  such  corporation 
beginning  after  January  1,  1976. 

(ill)  Amounts  previously  carried  over. 
The  amount  described  in  this  subdivision 
for  any  taxable  year  of  a  controlled  for¬ 
eign  corporation  shall  be  the  siun  of  the 
excesses  determined  for  each  prior  tax¬ 
able  year  beginning  after  December  31, 
1976,  of— 
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(3)  Subdivision  (U)  amount  (lesser 

of  lines  (1)  and  (2)) _  10,000 

(4)  Subdivision  (lU)  amount:  Ex¬ 

cess  for  19T7  of  M*8  previously 
excluded  subpart  P  Income 
withdrawn  from  Investment 
In  foreign  base  country  ship¬ 
ping  operations,  $3,000,  over 
the  sum  of  the  amounts  deter¬ 
mined  under  subpcuagrapha 
(2)(1)(A)  (1)  and  (2)  of  this 
paragraph,  $1,000 -  2,000 


(A)  The  amount  (determined  under 
this  paragraph)  of  such  corporation’s 
previously  excluded  subpart  F  income 
withdrawn  from  investment  In  foreign 
base  company  shipping  operations,  over 

(B)  The  sum  of  the  earnings  and  prof¬ 
its  determined  under  subparagraph  (2) 

(I) (A)  (i)  and  (2)  of  this,  paragraph. 

(iv)  Extent  attributable  to  accumu¬ 
lated  earnings  and  profits.  The  limitation 
determined  under  this  subdivision  for 
any  taxable  year  of  a  controlled  foreign 
corporation  Is  the  sum  of  such  controlled 
foreign  corporation’s  earnings  and  prof¬ 
its  -(or  deficits  in  earnings  and  profits) 
accumulated  for  taxable  years  begin¬ 
ning  after  December  31, 1962,  and  before 
January  1,  1976.  For  purposes  of  the  pre¬ 
ceding  sentence,  earnings  and  profits 
shall  be  determined  by  excluding  the 
amounts  described  In  subparagraph  (2) 

(II)  (A)  and  (B)  of  this  paragraph. 

(V)  Illustration.  The  application  of  this 
subparagraph  may  be  Illustrated  by  the 
iollowlng  example: 

Example,  (a)  Throughout  the  period  here 
Involved  A  la  a  United  States  shareholder  of 
controlled  foreign  (xurporation  M.  M  la  not 
a  foreign  personal  holding  company,  and  M 
uses  the  calendar  year  as  the  taxable  year. 

(b)  The  amount  described  In  this  subpara¬ 
graph  for  M's  taxable  year  1978  with  respect 
to  A  Is  determined  as  follows,  based  on  the 
facts  shown  In  the  following  table: 

(1)  Investment  in  less  developed 

country  shipping  companies 
on  December  31,  1976  (sub¬ 
division  (11)  (A)  amount) _ $10,000 

(2)  S  1.95&-l(b)(2)(f)(b)  limita¬ 

tion  for  1978  (previously 
excluded  subpart  F  income 
not  withdrawn  from  Invest¬ 
ment  In  leas  devel(^>ed  coun¬ 
tries)  (subdivision  (U)  (B) 
amount)  _  60, 000 


(5)  Excess  of  line  (3)  over  line  (4).  8,000 


(6)  Sum  of  M’s  earnings  and  profits 

accumulated  for  1962  through 
1976,  determined  on  Decem¬ 
ber  31,  1978 _ _ _  26,000 

(7)  Amount  described  In  this  sub- 

paragraph  for  1978  (lesser  of 

line  (6)  and  line  (6) _  8,000 


(c)  For  1978,  M's  earnings  and  profits  (re¬ 
duced  as  provided  In  f  1.966-l(b) (2)  (11)  (a) 
(f ) )  are  $19,000,  and  the  amount  of  M’s  pre¬ 
viously  excluded  subpart  F  Income  with¬ 
drawn  from  Investment  In  lees  developed 
countries  determined  under  |  1 .956-1  (b) )  Is 
$42,000.  Consequently,  $23,000  of  M’s  earnings 
and  profits  accumulated  for  1962  through 
1976  are  attributable  to  such  $42,000  amount, 
and  will  therefore  be  excluded  under  sub- 
paragraph  (2)  (11)  (A)  (2)  of  this  paragraph 
from  M's  earnings  and  profits  accumulated 
for  1962  through  1975,  determined  as  of  De¬ 
cember  31,  1979.  No  other  portion  of  M's 
earnings  and  profits  accumulated  for  1962 
through  1975  Is  distributed  or  Included  In 
the  gross  Income  of  a  United  States  share¬ 
holder  In  1978. 

(d)  The  ammmt  described  In  this  subpara¬ 
graph  for  M’s  taxable  year  1979  with  respect 
to  A  Is  determined  as  follows,  based  on  the 
additional  facts  shown  In  the  following 
table: 


(1)  Subdivision  (11)  amount  (line  (3)  from  paragraph  (b)  of  this  example)  $10,000 

(2)  Subdivision  (ill)  amount:  (1)  Excess  for  1977  from  line  (4)  of  paragraph  (b) 

of  this  example _  2, 000 

(11)  Plus:  excess  for  1978  of  M’s  previously  excluded  subpart  F  Income 
withdrawn  frcmi  Investment  In  foreign  base  country  shipping  opera¬ 
tions,  $6,000,  over  the  siun  of  the  amounts  determined  under 
subparagraphs  (2)  (1)  (A)  (f )  and  (2)  of  this  paragraph,  $26,000 _  0 


(ill)  Subdivision  (111)  amount _ _  2,000 


(3)  Excess  of  Une  (3)  over  line  (4)  (ill) _ _ _  8,000 


(4)  Sum  of  M’s  earnings  and  profits  atxumulated  for  1962  through  1975,  deter¬ 
mined  on  December  31,  1979  ($26,000  minus  $23,000) _  3,000 

(6)  Amoimt  described  In  this  subparagraph  for  1079  (lesser  of  line  (6)  and 

line  (6)) .  3.000 


(4)  Amount  excluded.  For  purposes  of 
subparagraph  (2)(1)(B)  of  this  para¬ 
graph,  the  amount  excluded  under  sec¬ 
tion  954(b)  (2)  from  the  foreign  base 
company  Income  of  a  ccmtroUed  foreign 
corporation  for  any  taxable  year  begin¬ 
ning  after  Decanber  31,  1975,  Is  the  ex¬ 
cess  of — 

(1)  The  amount  which  would  have 
been  equal  to  the  subpart  F  income  of 
such  corporation  for  such  taxable  year 
if  such  corporation  had  had  no  increase 
in  quallfl^  Investments  In  foreign  base 
company  shipping  operations  for  such 
taxable  year,  over 

(li)  The  subpsu’t  F  income  of  such 
corporatlfm  for  such  taxable  year. 


(c)  Shareholder’s  pro  rata  share  of 
amount  withdrawn  by  controlled  foreign 
corporation,  (v)  In  general.  A  United 
States  shareholder’s  pro  rata  share  of  a 
controlled  foreign  corporation’s  pre¬ 
viously  excluded  subpart  F  income  with¬ 
drawn  for  any  taxable  year  frtxn  invest¬ 
ment  In  foreign  base  cmnpany  shipping 
operations  is  his  pro  rata  share  Ol  the 
amount  withdrawn  for  such  year  by 
such  corporation,  as  determined  under 
paragraph  (b)  of  this  section.  See  sec¬ 
tion  955(a)  (3) .  Such  pro  rata  share  shall 
be  determined  In  accordance  with  the 
principles  of  i  1.951-1  (e). 

(2)  Special  rule.  A  United  States 
shareholder’s  pro  rata  share  of  the  net 
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amoimt  determined  under  paragraph 
(b)(2)(i)(B)  of  this  section  with  re¬ 
spect  to  any  stock  ef  the  controlled 
foreign  corporation  owned  by  such 
shareholder  shall  be  determined  without 
taking  into  acount  any  amount  attribut¬ 
able  to  a  period  prior  to  the  date  on 
which  such  shareholder  acquired  such 
stock.  See  section  1248  and  the  regula¬ 
tions  thereunder  for  rules  governing 
treatment  of  gain  from  sales  or  ex¬ 
changes  of  stock  in  certain  foreign  cor¬ 
porations. 

(d)  Illustrations.  The  application  of 
this  section  may  be  illiistrated  by  the 
following  examples: 

Example  (1).  A.  a  United  States  share¬ 
holder,  owns  60  percent  of  the  only  class 
of  stock  of  M  Corporation,  a  controlled  for¬ 
eign  corporation  throughout  the  entire  pe¬ 
riod  here  involved.  Both  A  and  M  use  the 
calendar  year  as  a  taxable  year.  The  amount 
of  M's  previously  excluded  subpwt  F  income 
withdrawn  for  1978  from  investment  in  for¬ 
eign  base  company  shipping  operations  is 
$40,000,  and  A's  pro  rata  share  of  such 
amount  is  $24,000,  determined  as  follows 
based  on  the  facts  shown  in  the  foUowing 


table: 

(a)  Qualified  investments  in  fcx'- 

eign  base  company  shipping 
operations  at  the  close  of 
1977  . $125,000 

(b)  Less:  qualified  Investments  in 

f<ml^  base  company  ship¬ 
ping  operations  at  the  close 
of  1978 .  75,  000 


(c)  Balance  _ _  50, 000 


(d)  Less:  excess  of  recognized  losses 
($15,000)  over  recognized 
gains  (^,000)  on  sales  dur¬ 
ing  1978  of  qualified  invest¬ 
ments  in  foreign  base  com¬ 


pany  shipping  operations...  10, 000 


(•)  Tentative  decrease  in  qualified  ' 
investments  in  foreign  base 
company  shipping  opera¬ 
tions  for  1978 _  40, 000 


(f)  Earnings  and  profits  for  1976, 

1977,  and  1978. .  45,000 

(g)  Plus:  amount  determined  un¬ 

der  paragraph  (b)  (3)  of  this 
section  _  0 


(h)  Earnings  and  profits  limita¬ 
tion  _  45, 000 


(t)  Excess  of  amount  excluded  un¬ 
der  section  054(ty)  (2)  from 
foreign  base  c(Mnpany  ^In- 
cc»ne  for  1976  ($75,000)  ^er 
amount  of  previously  ex¬ 
cluded  subpart  F  income 
withdrawn  for  1977  from  in¬ 
vestment  in  foreign  base 
company  shipping  operations . 

($25,000)  .  50, 000 

(J>  M’s  amount  of  previously  ex¬ 
cluded  subpart  F  income 
withdrawn  for  1978  from  in¬ 
vestment  in  foreign  base 
company  shipping  opera¬ 
tions  (item  (e),  but  not  to 
exceed  the  lesser  of  item  (h) 

or  item  (1) ) .  40, 000 

(k)  A’s  pro  rata  share  of  M  Cor¬ 
poration’s  amount  of  previ¬ 
ously  excluded  subpart  F  in¬ 
come  withdrawn  for  1978 
from  investment  in  foreign 
base  company  shipping  <9er- 
ations  (60  percent  of 
$40,000)  . 


Example  (2).  The  facts  are  the  same  as  in 
example  (1)  ,  except  that  M’s  earnings  and 
profits  (determined  under  paragraph  (b)  (2) 
of  this  section)  for  1976,  1977,  and  1978 
(item  (f ) )  are  $30,000  Instead  of  $45,000.  M's 
amount  of  previously  excluded  subpart  F 
Income  withdrawn  for  1978  from  Investment 
in  foreign  base  company  shipping  operations 
is  $30,000.  A's  pro  rata  share  of  such  amount 
is  $18,000  (  60  percent  of  $30,000). 

Example  (3).  The  facts  are  the  same  as  in 
example  (1).  except  that  the  excess  of  the 
amount  excluded  under  section  954(b)  (2) 
for  1976  from  M  Corporation’s  foreign  base 
company  Income  over  the  amount  of  its  pre¬ 
viously  excluded  subpart  F  income  with¬ 
drawn  for  1977  from  investment  in  foreign 
base  company  shipping  operations  (item  (1) ) 
is  $20,000  instead  of  $50,000.  M’s  amount  of 
previously  excluded  subpart  F  Income  with¬ 
drawn  for  1978  from  investment  in  foreign 
base  company  shipping  operations  is  $20,000. 
A's  pro  rata  share  of  such  amount  is  $12,000 
(60  percent  of  $20,000) . 

§  1.955 A— 2  Amount  of  a  controlled  for¬ 
eign  corporation's  qualified  invest¬ 
ments  in  foreign  base  company  ship-  ‘ 
ping  operations. 

(a)  Qualified  investments.  (1)  In  gen¬ 
eral.  Under  section  955(b),  for  purposes 
of  sections  951  through  964,  a  controlled 
foreign  corporations  “qualified  invest- 
m^ts  in  foreign  base  company  shipping 
operations"  are  investments  in — 

(1)  Any  aircraft  or  vessel,  to  the  ex¬ 
tent  that  such  aircraft  or  vessel  is  used 
(or  hired  or  leased  for  use  in  foreign 
commerce. 

(ii)  Related  shipping  assets  (within 
the  meaning  of  paragraph  (b)  of  this 
section) , 

(iii)  Stock  or  obligations  of  a  related 
controlled  foreign  corporation,  to  the  ex¬ 
tent  provided  in  paragraph  (c)  of  this 
section, 

(iv)  A  partnership,  to  the  extent  pro¬ 
vided  in  paragraph  (d)  of  this  section, 
and 

(V)  Stock  or  obligations  of  a  less  de¬ 
veloped  country  shipping  company  de¬ 
scribed  in  §  1.955-5(b),  as  provided  in 
paragraph  (h)  of  this  section. 

(2)  Coordination  of  provisions.  No 
amoimt  shall  be  counted  as  a  qualified 
Investment  in  foreign  base  company  ship¬ 
ping  operations  under  more  than  one 
provision  of  this  section.  Thus,  for  ex¬ 
ample,  if  a  $10,000  investment  in  stock 
of  a  controlled  foreign  corporation  is 
treated  as  a  qualified  investment  in  for¬ 
eign  bsise  company  shipping  operations 
under  both  subparagraph  (1)  (ill)  and 
(V)  of  this  paragraph,  then  such  $10,000 
is  coimted  only  once  as  a  qualified  invest¬ 
ment  in  foreicm  base  company  shipping 
operations. 

(3)  Definitions.  If  the  meaning  of.any 
term  is  defined  or  explained  in  S  1.954-6, 
then  such  term  shall  have  the  same 
meaning  when  used  in  this  sectlM:. 

(4)  Extent  of  use.  (i)  For  purposes  of 
subparagraph  (l)(i)  of  this  paragraph 
and  paragraph  (b)(1)  of  this  section,  the 
extent  to  which  an  asset  of  a  controlled 
foreign  corporation  is  used  during  a  tax¬ 
able  year  in  foreign  base  company  ship¬ 
ping  operations  shall  be  determined  on 
the  basis  of  the  proportion  for  such  year 
which  the  foreign  base  ccxnpany  ship¬ 
ping  income  derived  from  the  use  of  such 


asset  bears  to  the  total  gross  Income  de¬ 
rived  from  the  use  of  such  asset. 

(il)  For  purposes  of  determining  under 
subdivision  (i)  of  this  subparagraph  the 
amoimts  of  foreign  base  company  ship¬ 
ping  income  and  gross  income  of  a  con¬ 
trolled  foreign  corporation — 

(A)  Such  amoimts  shall  be  deemed  to 
include  an  aim’s  length  charge  (see 
§  1.954^6(h)  (5) )  for  services  performed 
by  such  corporation  for  itself, 

(B)  Such  amounts  shall  be  deemed  to 
Include  an  arm’s  length  charge  for  the 
use  of  an  asset  (such  as  a  vessel  under 
construction  or  laid  up  for  repairs)  which 
is  held  for  use  in  foreign  base  company 
shipping  operations,  but  is  not  actually 
soused, 

(C)  Foreign  base  company  shipping 
income  shall  be  deemed  to  include 
amounts  earned  in  taxable  years  begin¬ 
ning  before  January  1,  1976,  and 

(D)  The  district  director  shall  make 
such  other  adjustments  to  such  amounts 
as  are  necessary  to  properly  determine 
the  extent  to  which  any  asset  is  used  in 
foreign  base  company  shipping  opera¬ 
tions. 

(b)  Related  shipping  assets.  (1)*  In 
general.  For  puiposes  of  this  section,  the 
term  “related  shipping  asset’’  means  any 
asset  which  is  used  (or  held  for  use)  for 
or  in  connection  with  the  production  of 
Income  described  in  §  1.954-6(b)  (1)  (i) 
or  (ii) ,  but  only  to  the  extent  that  such 
asset  is  so  used  (or  is  so  held  for  use). 

(2)  Examples.  Examples  of  assets  of  a 
controlled  fm'eign  corporation  which  are 
used  (or  held  for  use)  for  or  in  connec¬ 
tion  with  the  production  of  income  de¬ 
scribed  in  subparagraph  (1)  of  this 
paragraph  include — 

(i)  Money,  bank  deposits,  and  other 
temporary  investments  which  are  rea¬ 
sonably  necessary  to  meet  the  working 
capital  requirements  of  such  corpora¬ 
tion  in  its  conduct  of  foreign  base  com¬ 
pany  shipping  operations, 

(U)  Accounts  receivable  and  evidences 
of  indebtedness  which  arise  from 
the  conduct  of  foreign  base  company 
shipping  operations  by  such  corporation 
or  by  a  related  person. 

(ill)  Amoimts  (other  than  amounts 
described  in  subdivision  (1)  of  this  sub- 
paragraph)  deposited  in  bank  accounts 
or  invested  in  readily  marketable  se¬ 
curities  pursuant  to  a  specific,  definite, 
and  feasible  plan  to  purchase  any  tangi¬ 
ble  asset  for  use  in  foreign  base  company 
shipping  (^rations, 

(iv)  Amounts  paid  into  escrow  to  se¬ 
cure  the  payment  of  (A)  charter  hire 
for  an  aircraft,  vessel,  or  other  asset 
used  in  foreign  base  company  shipping 
operations />r  (B)  a  debt  which  consti¬ 
tutes  a  specific  charge  against  such  an 
asset, 

(v) -  Capitalized  expenditures  (such  as 
progress  payments)  made  under  a  con¬ 
tract  to  purchase  any  asset  for  use  in 
foreign  base  company  shipping  opera¬ 
tions, 

(vl)  Prepaid  expenses  and  deferred 
charges  incurred  in  the  course  of  foreign 
base  company  shipping  operations, 

(vil)  Stock  acquired  and  retained  to 
insure  a  source  of  supplies  or  services 
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used  in  the  conduct  of  foreign  base  com¬ 
pany  shipping  operations,  and 

(vili)  Currency  futures  acquired  and 
retained  as  a  hedge  against  interna¬ 
tional  cxurency  fluctuations  in  connec¬ 
tion  with  foreign  base  company  shipping 
operations. 

(3)  Limitations,  (i)  Notwithstanding 
any  other  provision  of  this  paragraph, 
the  term  “related  shipping  assets”  does 
not  include  any  money  or  other  intangi- 

.  ble  assets  of  a  controlled  foreign  corpora¬ 
tion,  to  the  extent  that  such  assets  are 
penqitted  to  accumulate  in  excess  of  the 
reasonabU^  anticipated  needs  of  the 
business. 

(il)  If  a  controlled  foreign  corporation 
accumulates  money  or  other  intangible 
assets  pursuant  to  a  plan  to  purchase  one 
or  more  vessels  for  use  in  foreign  com¬ 
merce,  and  if — 

(A)  The  amount  so  accumulated,  plus 

(B)  The  sum  of  the  amoimts  accumu¬ 
lated  by  other  controlled  foreign  corpo¬ 
rations  which  are  related  persons  (within 
the  meaning  of  section  954(d)(3))  pur¬ 
suant  to  similar  plans, 

at  any  time  exceeds  110  percent  of  a  rea¬ 
sonable  down  payment  on  the  first  vessel 
so  planned  to  be  purchased,  then  such 
plan  will  not  normally  be  considered  to 
be  feasible.  For  piuposes  of  the  preceding 
sentence,  a  reasonable  down  payment 
shall  not  exceed  25  percent  of  the  total 
cost  of  acquisition. 

(ill)  In  determining  whether  a  plan  to 
purchase  any  asset  other  than  a  vessel 
for  use  in  foreign  base  company  shipping 
operations  is  feasible,  principles  similar 
to  those  stated  in  subdivision  (ii)  of  this 
subparagraph  shall  be  applied. 

(4)  Cross-reference.  See  S  1.954-7(c) 
for  additional  illustrations  bearing  on 
the  application  of  this  paragraph. 

(c)  Stock  and  obligations.  (1)  In  gen¬ 
eral.  Investments  a  controlled  foreign 
corporation  (the  “first  corporation”)  in 
sto^  or  obligations  of  a  second  controlled 
foreign  corporation  which  is  a  related 
person  (within  the  meaning  of  section 
954(d)(3))  are  considered  to  be  quali¬ 
fied  Investments  in  foreign  base  com¬ 
pany  shipping  operations  only  if  each  as¬ 
set  held  by  such  second  corporation  is 
either  (i)  an  aircraft  or  vessel  used  (at 
least  to  some  extent)  in  foreign  com¬ 
merce,  or  (ii)  a  related  shipping  asset, 
and  then  only  to  the  extent  that  the 
assets  of  such  second  corporation  are 
used  in  foreign  base  company  shipping 
operations.  See  subparagraph  (2)  of  this 
paragraph. 

(2)  Extent  of  use.  On  any  determina¬ 
tion  date  applicable  to  a  taxable  year  of 
the  first  corporation,  the  extent  to  which 
the  assets  of  the  second  corporation  are 
used  in  foreign  base  company  shipping 
operations  shall  be  determined  on  the 
basis  of  the  proportion  which  the  amount 
of  such  second  corporation’s  qualified 
Investments  in  foreign  base  company 
shipping  operations  bears  to  its  net 
worth,  such  proportion  to  be  determined 
at  the  close  of  the  second  corporation’s 
last  taxable  year  which  ends  on  or  before 
such  determination  date.  For  purposes 
of  the  preceding  sentence — 


(i)  A  controlled  foreign  corporation’s 
net  worth  is  the  total  adjusted  basis 
the  corporate  assets  reduced  by  the  total 
outstanding  principal  amount  of  the  cor¬ 
porate  liabilities,  and 

(ii)  The  determination  dates  appli¬ 
cable  to  a  taxable  year  of  a  contfoUed 
foreign  corporation  are — 

(A)  Except  as  provided  in  (B)  of  this 
subdivision,  the  close  of  such  taxable 
year  and  the  close  of  the  preceding  tax¬ 
able  year,  and 

(B)  With  respect  to  a  United  States 
shareholder  who  has  made  an  election 
under  section  955(b)(3)  to  determine 
such  corporation’s  increase  in  qualified 
investments  in  foreign  base  company 
shipping  operations  at  the  close  of  the 
following  taxable  year,  the  close  of  such 
taxable  year  and  the  close  of  the  taxable 
year  immediately  following  such  taxable 
year. 

(3)  Illustrations.  The  application  of 
this  paragraph  may  be  illustrated  by  the 
following  examples: 

Example  (1).  On  December  31,  1976,  con¬ 
trolled  foreign  corporation  X  owns  100  per¬ 
cent  of  the  single  class  of  stock  of  controlled 
foreign  corporation  T.  X  and  T  both  use  the 
calendar  year  as  the  taxable  year.  On  Decem¬ 
ber  31,  1076,  T’s  assets  consist  entirely  of  a 
vessel  used  In  foreign  commerce  and  related 
shipping  assets.  On  such  date  Y  has  qualified 
investments  in  foreign  base  company  ship¬ 
ping  operations  (determined  under  para- 
g^raph  (g)  of  this  section)  of  $60,000,  and  a 
net  worth  of  $100,000.  If  X's  investment  in 
the  stock  of  T  Is  $50,000,  then  $30,000  of  such 
amount,  l.e., 

♦  *0,000  X  ^50,000 

$100,000 

Is  a  qualified  Investment  in  foreign  base 
company  shipping  operations. 

Example  (2).  The  facte  are  the  same  as  In 
example  (1).  except  that  on  December  31, 
1976,  T  has  qualified  investments  In  foreign 
base  company  shipping  operations  (deter¬ 
mined  under  paragraph  (g)  of  this  section) 
of  $16,000  and  a  net  worth  of  $20,000.  If  X’s 
Investment  in  the  stock  of  Y  Is  $50,000,  then 
$40,000,  Le.. 


$16,000 

$30,000 


X  $50,000 


Is  a  qualified  investment  in  foreign  base  com¬ 
pany  shipping  operations. 

(d)  Partnerships.  (1)  In  general.  A 
controlled  foreign  corporation’s  invest¬ 
ment  in  a  partnership  at  the  close  of  any 
taxable  year  of  such  corporation  shall  be 
considered  a  qualified  investment  in  for¬ 
eign  base  company  shipping  operations 
to  the  extent  of  the  proportion  which 
such  operation’s  foreign  base  company 
income  for  such  taxable  year  would  bear 
to  its  gross  income  for  such  taxable  year 
if— 

(1)  Such  corporation  had  realized  no 
income  other  than  its  distributive  share 
of  the  partnership  gross  income,  and 

(il)  Such  corporation’s  Income  were 
adjusted  in  accordance  with  the  rules 
stated  in  paragraph  (a)  (4)  (ii)  (B)  and 
(D)  of  this  section. 

(2)  Transitional  rule.  For  purposes  of 
subparagraph  (l)(i)  of  this  paragraph, 
the  controlled  foreign  corporation’s  dis¬ 
tributive  share  of  the  partnership  gross 
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income  shall  not  include  any  amoimt  at¬ 
tributable  to  income  earned  by  the  part¬ 
nership  before  the  first  day  of  such  cor¬ 
poration’s  first  taxable  year  beginning 
after  December  31, 1975. 

(3)  Cross-reference.  See  paragraph 
(g)  (4)  of  this  section  for  rules  relating 
to  the  determination  of  the  amount  of 
a  controlled  foreign  corporation’s  invest¬ 
ment  in  a  partnership. 

(e)  Trusts.  (1)  In  general.  An  invest¬ 
ment  in  a  trust  is  not  a  qualified  invest¬ 
ment  in  foreign  base  company  shipping 
operations. 

(2)  Grantor  trusts.  Notwithstanding 
subparagraph  (1)  of  this  paragraph,  if 
a  controlled  foreign  corporation  is 
treated  as  the  owner  of  any  portion  of  a 
trust  under  Subpart  E  of  Part  I  of  Sub¬ 
chapter  J  (relating  to  grantors  and 
others  treated  as  substantial  owners), 
then  for  purposes  of  this  section  such 
controlled  foreign  corporation  is  deemed 
to  be  the  actual  owner  of  such  portion  of 
the  assets  of  the  trust.  Accordingly,  its 
investments  in  such  assets  (as  deter¬ 
mined  under  paragraph  (g)  (6)  of  this 
section)  may  be  treated  as  a  qualified 
investment  in  foreign  base  company 
shipping  operations. 

(3)  Definitions.  For  purposes  of  this 
section,  the  term  "trust”  means  a  trust 
as  defined  in  §  301.7701-4. 

(f)  Excluded  property.  For  purposes' 
of  paragraph  (b)  of  this  section,  prop¬ 
erty  acquired  princlpcdly  for  the  purpose 
of  artificially  increasing  the  amount  of 
a  controlled  foreign  corporation’s  quali¬ 
fied  investments  in  foreign  base  company 
shipping  (derations  will  not  be  recog- 
nlz^;  whether  an  item  of  property  Is 
acquired  principally  for  such  purpose 
will  depend  upon  all  the  facts  and  cir¬ 
cumstances  of  each  case.  One  of  the 
factors  that  will  be  considered  in  mak¬ 
ing  such  a  determination  with  respect  to 
an  item  of  property  is  whether  the  item 
is  disposed  of  within  6  months  after  the 
date  of  its  acquisition. 

(g)  Amount  attributable  to  property. 
(1)  General  rule.  For  purposes  of  this 
section,  the  amount  taken  into  account 
under  section  955(b)  (4)  with  respect  to 
any  property  which  constitutes  a  quali¬ 
fied  Investment  in  foreign  base  company 
shipping  operaticms  shall  be  its  adjusted 
basis  as  of  the  applicable  determination 
date,  reduced  by  the  outstanding  princi¬ 
pal  amount  of  any  liability  (other  than 
a  liability  described  in  subparagraph  (2) 
of  this  paragraph)  to  which  such  prop¬ 
erty  is  subject  on  such  date,  including 
a  liability  secured  only  by  the  general 
credit  of  the  controlled  foreign  corpora¬ 
tion.  Liabilities  shall  be  taken  into  ac¬ 
count  in  the  following  order: 

(i)  The  adjusted  basis  of  each  and 
every  item  of  corporate  property  shall  be 
reduced  by  any  specific  ^arge  (non¬ 
recourse  or  otherwise)  to  which  such 
item  is  subject.  For  this  purpose,  if  a 
liability  constitutes  a  specific  charge 
against  several  items  of  property  and 
cannot  definitely  be  allocated  to  any  sin¬ 
gle  item  of  property,  the  specific  charge 
shall  be  apportioned  against  each  of  such 
items  of  property  in  that  ratio  which  the 
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adjusted  basis  of  such  Item  on  the  ap¬ 
plicable  determination  date  bears  to  the 
adjusted  basis  of  all  such  items  on  such 
date.  The  excess  against  properly  over 
the  adjusted  basis  of  such  property  shall 
be  taken  into  account  as  a  liability 
secured  only  by  the  general  credit  of 
the  corporation. 

(ii)  A  liability  which  is  evidenced  by 
an  open  account  or  which  is  secured  only 
by  the  general  credit  of  the  controlled 
foreign  corporation  shall  be  apportioned 
against  each  and  every  item  of  corporate 
property  in  that  ratio  which  the  adjusted 
basis  of  such  item  on  the  applicable  de¬ 
termination  date  (reduced  as  provided 
in  subdivision  (i)  of  this  subparagraph) 
bears  to  the  adjusted  basis  of  all  the 
corporate  property  on  such  date  (reduced 
as  provided  in  subdivision  (i)  of  this 
subparagraph) ;  provided  that  no  liabil¬ 
ity  shall  be  apportioned  under  Uiis  sub¬ 
division  against  any  stock  or  obligations 
described  in  paragraph  (h)  (1)  of  this 
section. 

(2)  Excluded  charges.  For  purposes  of 
subparagraph  (1)  of  this  paragrai^,  a 
liability  created  principally  for  the  pur¬ 
pose  of  artificially  increasing  or  decreas¬ 
ing  the  amount  of  a  controlled  foreign 
corporation’s  qualified  investments  in 
foreign  base  company  shipping  opera¬ 
tions  will  not  be  recognized.  Whether  a 
liability  is  created  principally  for  such 
purpose  will  depend  upon  all  the  facts 
and  circumstances  of  each  case.  One  of 
the  factors  that  will  be  considered  in 
making  such  a  determination  with  re¬ 
spect  to  a  loan  is  whether  the  loan  is 
from  a  related  person,  as  defined  in  sec¬ 
tion  954(d)(3)  and  paragraph  (e)  of 
S  1.954-1.  Another  such  factor  is  whether 
the  liability  was  created  after  March  29, 
1975,  in  a  taxable  year  beginning  before 
January  1, 1976. 

(3)  Statement  required.  If  for  purposes 
of  this  section  the  adjusted  basis  of  prop¬ 
erty  which  constitutes  a  qualified  invest¬ 
ment  in  foreign  base  company  shipping 
operations  by  a  controlled  foreign  cor¬ 
poration  is  reduced  on  the  groimd  that 
such  property  is  subject  to  a  liability, 
each  United  States  shareholder  shall  at¬ 
tach  to  his  return  a  statement  setting 
forth  the  adjusted  basis  of  the  property 
before  the  reduction  and  the  amount  and 
natiure  of  the  reduction. 

(4)  Partnership  interest.  If  a  controlled 
foreign  corporation  is  a  partner  in  a 
partnership,  its  investment  in  the  part¬ 
nership  taken  into  account  under  section 
955(b)(4)  shall  be  its  adjusted  basis  in 
the  partnership  determined  under  sec¬ 
tion  722  or  742,  adjusted  as  provided  in 
section  705,  and  reduced  as  provided  in 
subparagraph  (1)  of  this  paragraph. 
(However,  if  the  partnership  is  not  en¬ 
gaged  solely  in  the  conduct  of  foreign 
base  company  shipping  operations,  such 
amount  shall  be  taken  inot  account  only 
to  the  extent  provided  in  paragraph  (d) 

(1)  of  this  section.) 

(5)  Grantor  trust.  If  a  controlled  for¬ 
eign  corporation  is  deemed  to  own  a  por¬ 
tion  of  the  assets  of  a  trust  under  para¬ 
graph  (e)(2)  of  this  section,  then  the 
amount  taken  into  account  under  sec¬ 
tion  955(b)(4)  with  respect  to  such  as¬ 


sets  shall  be  determined  as  provided  in 
subparagraph  (1)  of  this  paragraph  by 
the  application  of  the  following  rules: 

(1)  Such  controlled  foreign  corpora¬ 
tion’s  adjusted  basis  in  such  assets  shall 
be  deemed  to  be  a  proportionate  share 
of  the  trust’s  adjusted  basis  in  such  as¬ 
sets,  and 

(ii)  A  proportionate  share  of  the  lia¬ 
bilities  of  the  trust  shall  be  deemed  to  be 
liabilities  of  such  controlled  foreign  cor- 
portlon  and  to  constitute  specific 
charges  against  such  assets. 

(6)  Translation  into  United  States  dol¬ 
lars.  The  amounts  determined  in  accord¬ 
ance  with  this  paragraph  shall  be  trans¬ 
lated  into  United  States  dollars  in  ac¬ 
cordance  w’ith  the  principles  of  §  1.964-1 
(e)(4). 

(h)  Investments  in  shipping  companies 
under  prior  law.  (1)  In  general.  If  an 
amount  invested  in  stock  or  obligations 
of  less  developed  country  shipping  com¬ 
pany  described  in  §  1.955-5(b)  is  treated 
as  a  qualified  investment  in  less  devel¬ 
oped  countries  imder  §  1.955-2  (applied 
without  regard  to  paragraph  (b)  (5)  (ii) 
thereof)  on  the  applicable  determination 
date  for  purposes  of  section  954(g)  or 
section  955(a)(2)  with  respect  to  a  tax¬ 
able  year  beginning  after  December  31, 
1975,  then  such  amount  shall  be  treated 
as  a  qualified  investment  in  foreign  base 
company  shipping  operations  on  such  de¬ 
termination  date.  See  section  955(b)(5) 

(2)  Effect  on  prior  law.  See  S  1.955-2 
(b)  (5)  (ii>  for  the  rule  that  investments 
which  are  treated  as  qualified  invest¬ 
ments  in  foreign  base  company  shipping 
operations  under  subparagraph  (1)  of 
this  paragraph  shall  not  be  treated  as 
qualified  investments  in  less  developed 
countries  for  purposes  of  section  951(a) 
(1)(A)  (U). 

(3)  Illustration.  The  application  of 
this  paragraph  may  be  illustrated  by  the 
following  example: 

Example,  (a)  Throughout  the  period  here 
Involved  controlled  foreign  corporation  X 
owns  100  percent  of  the  single  class  of  stock 
of  controlled  foreign  corporation  Y.  X  and  Y 
each  use  the  calendar  years  as  the  taxable 
year.  At  the  close  of  1975,  X’s  $50,000  invest¬ 
ment  In  the  stock  of  Y  is  treated  as  a  qual¬ 
ified  investment  in  less  developed  countries 
under  f  1.955-2  (applied  without  regard  to 
8  1.955-2(b)  (5)  (ii) ),  and  Y  is  a  less  devel¬ 
oped  country  shipping  company  described  In 
8  1.955-5(b). 

(b)  On  December  31,  1976,  Y  is  still  a  less 
developed  country  shipping  company  and  X’s 
$50,000  investment  in  the  stock  of  Y  is  still 
treated  as  a  qualified  investment  in  less 
developed  countries  under  8  1.955-2  (applied 
without  regard  to  8  l-955-2(b)  (5)  (ii)). 
Under  subparagraph  (1)  of  this  paragraph, 
X's  entire  $5C^()bo  investment  in  the  stock  of 
Y  Is  treated  as  a  qualified  investment  in 
foreign  base  company  shipping  operations. 

(c)  For  1977,  Y’s  gross  income  is  $10,000 
and  Y’s  foreign  base  company  shipping  in¬ 
come  is  $7,600.  Since  Y  fails  to  meet  the  80- 
percent  Income  test  of  8  1.956-5(b)  (1),  Y  is 
no  longer  a  less  developed  country  shipping 
company  described  in  8  1.655-S(b),  and  X’s 
investment  in  the  stock  of  Y  is  no  longer 
treated  as  a  qualified  investment  in  less 
developed  countries  under  8  1.956-2  (applied 
wlthdut  regard  to  8  1.966-2(b)  (6)  (11) ).  How¬ 
ever,  assume  that  on  December  31,  1977,  T’s 
assets  consist  entirely  of  a  vessel  used  in  for¬ 
eign  commerce  and  related  shipping  assets. 


'that  Y’s  net  worth  (as  defined  in  paragraph 
(c)(2)(l)  of  this  section)  is  $100,000,  that 
Y’s  qualified  investments  in  foreign  base  com¬ 
pany  shipping  operations  (determined  under 
this  section)  on  December  31,  1977,  are  $76,- 
000,  and  that  X’s  Investment  in  the  stock  of 
Y  (as  determined  under  paragraph  (g)  of 
this  section)  continues  to  be  $50,000.  ’Then 
$37,500,  l.e.. 


$  75,000 
$100,000 


X  $50,000 


of  X’s  $50,000  investment  in  the  stock  of  Y 
is  treated  as  a  qualified  investment  in  foreign 
company  shipping  operations  under  para¬ 
graph  (c)  of  this  section. 

(d)  For  1978.  all  of  Y’s  gross  Income  is 
foreign  base  company  shipping  income.  Al¬ 
though  Y  is  again  a  less  developed  country 
shipping  company  described  In  8  1. 955-6 (b), 
X’s  Investment  in  the  stock  of  Y  is  no  longer 
treated  as  a  qualified  Investment  in  less  de¬ 
veloped  countries  under  8  1. 955-2 (b)  (6)  (111). 
Thus,  X’s  Investment  In  the  stock  of  Y  Is  not 
treated  as  a  qualified  investment  In  foreign 
base  company  shipping  operations  under  sub- 
paragraph  (1)  of  this  paragraph.  However, 
X’s  investment  In  the  stock  of  Y  may  be  so 
treated  under  another  provision  of  this  sec¬ 
tion,  as  was  the  case  In  Item  (c)  of  this  ex¬ 
ample. 

§  1.955.4—3  KIcclioii  us  to  qualified  in¬ 
vestments  by  related  persons. 

(a)  In  general.  If  a  United  States 
shareholder  elects  the  benefits  of  sec¬ 
tion  955(b)  (2)  with  respect  to  a  related 
group  (as  defined  in  paragraph  (b)(1)  of 
this  section)  of  controlled  foreign  cor¬ 
porations,  then  an  investment  in  foreign 
base  company  shipping  operations  made 
by  one  member  of  such  group  will  be 
treated  as  having  been  made  by  another 
member  to  the  extent  provided  in  para¬ 
graph  (c)  (4)  of  this  section,  and  each 
member  will  be  subject  to  the  other  pro¬ 
visions  of  paragraph  (c)  of  this  section. 
For  the  manner  of  making  an  election 
under  section  955(b)(2),  and  for  rules 
relating  to  the  revocation  of  such  an  elec¬ 
tion,  see  paragraph  (d)  of  this  section. 
For  rules  relating  to  the  coordination 
of  sections  955(b)  (2)  and  955(b)  (3),  see 
paragraph  (e)  of  this  section. 

(b)  Related  groups  (1)  Related  group 
defined.  ’The  term  “related  group’’  means 
two  or  more  controlled  foreign  corpora¬ 
tions.  but  only  if  all  of  the  following 
requirements  are  met: 

(1)  All  such  corporations  use  the  same 
taxable  year, 

(ii)  ’The  same  United  States  share¬ 
holder  controls  each  such  corporation 
within  the  meaning  of  section  954(d)  (3) 
at  the  end  of  such  taxable  year,  and 

(iii)  Such  United  States  shareholder 
elects  to  treat  such  corporations  as  a  re¬ 
lated  group  for  such  taxable  year. 

(2)  Group  taxable  years  defined.  The 
“group  taxable  year’’  is  the  common  tax¬ 
able  year  of  a  related  group. 

(3)  Limitation.  If  a  United  States 
shareholder  elects  to  treat  two  or  more 
corporations  as  a  related  group  for  a 
group  taxable  year  (the  “first  group  tax¬ 
able  year’’),  then  such  United  States 
shareholder  may  not  also  elect  to  treat 
two  or  more  other  corporations  as  a  re¬ 
lated  group  for  a  group  taxable  year  any 
day  of  which  falls  within  the  first  group 
taxable  year. 
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(4)  Illustrations.  The  application  of 
this  paragraph  may  be  illustrated  by  the 
following  examples: 

Bu.ample  (1) .  Domestic  corporation  M  owns 
100  percent  of  tbe  only  class  of  stock  of  con¬ 
trolled  foreign  corporations  A,  B,  C,  D,  and 
E.  A,  B,  and  C  use  the  calendar  year  as  the 
taxable  year.  D  and  E  use  the  fiscal  year 
cndlrg  on  June  30  as  the  taxable  year.  M  may 
elect  to  treat  A,  B,  and  C  as  a  related  group. 
However,  M  may  not  elect  to  treat  C,  D.  and 
E  as  a  related  group. 

Example  (2).  The  facts  are  the  same  as  In 
example  (1).  In  addition,  M  elects  to  treat 
A,  B,  and  C  as  a  related  group  for  the  group 
taxable  year  which  ends  on  December  31, 
1976.  M  may  not  elect  to  treat  D  and  E  as  a 
related  group  for  the  group  taxable  year  end¬ 
ing  on  June  30, 1977. 

Example  (3).  United  States  shareholder  A 
owns  60  percent  of  the  only  class  of  stock  of 
controlled  foreign  corporation  X  and  40  per¬ 
cent  of  the  only  class  of  stock  of  controlled 
foreign  corporation  Y.  United  States  share¬ 
holder  B  owns  the  other  40  percent  of  the 
stock  of  X  and  the  other  60  percent  of  the 
stock  of  Y.  Neither  A  or  B  (nor  both  together) 
may  elect  to  treat  X  and  Y  as  a  related  group. 

(c)  Effect  of  election.  If  a  United  States 
shareholder  elects  to  treat  two  or  more 
controlled  foreign  corporations  as  a  re¬ 
lated  group  for  any  group  taxable  year 
then,  for  purposes  of  determining  the 
foreign  base  company  income  (see 
i  1.954-1)  and  the  increase  or  decrease  in 
qualifled  Investments  in  foreign  base 
company  shipping  operations  (see 
:§  1.954-7.  1.955A-1.  and  1.955A-4)  of 
each  member  of  such  group  for  such 
year,  the  following  rules  shall  apply: 

(1)  Intragroup  dividends.  The  gross 
income  of  each  member  of  the  related 
group  shall  be  deemed  not  to  Include 
dividends  receievd  from  any  other  mem¬ 
ber  of  such  group,  to  the  extent  that  such 
dividends  are  attributable  (within  the 
meaning  of  §  1.954-6(f)  (4) )  to  foreign 
base  company  shipping  income. 

(2)  Group  excess  deduction,  (i)  The 
deductions  allocable  under  §  1.954-1  (c) 
to  the  foreign  base  company  shipping  in¬ 
come  of  each  member  of  the  related 
group  shall  be  deemed  to  include  such 
member’s  pro  rata  share  of  the  group 
excess  deduction. 

( ii)  The  group  excess  deduction  for  the 
group  taxable  year  is  the  sum  of  the  ex¬ 
cesses  for  each  member  of  the  related 
group  (having  an  excess)  of — 

(A)  'The  member’s  deductions  (deter¬ 
mined  without  regard  to  this  subpara¬ 
graph)  allocable  to  foreign  base  company 
shipping  income  for  such  year,  over 

(B)  ’The  member’s  foreign  base  com¬ 
pany  shipping  income  for  such  year. 

(iU)  A  member’s  pro  rata  share  of  the 
group  excess  deduction  is  the  amount 
which  bears  the  same  ratio  to  such  group 
excess  deduction  as — 

(A)  The  excess  of  such  member’s  for¬ 
eign  base  company  shipping  income  over 
the  deductlmis  (so  determined)  allocable 
thereto,  bears  to 

(B)  ’The  sum  of  such  excesses  for  each 
member  of  the  related  group  having  an 
excess. 

Civ)  For  purposes  of  this  subpara¬ 
graph,  “foreign  base  company  shipping 
Income’’  means  foreign  base  company 
shipping  income  (as  defined  in  S  1.954-6) , 
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reduced  by  excluding  therefrom  all 
amoimts  which  are —  - 

(A)  Excluded  from  subpart  F  income 
under  section  952(b)  (relating  to  exclu¬ 
sion  of  United  States  income)  or 

(B)  Excluded  from  foreign  base  com¬ 
pany  Income  imder  section  954(b)  (4) 
(relating  to  exception  for  foreign  cor¬ 
poration  not  available  of  to  reduce 
taxes) . 

(V)  The  application  of  this  subpara¬ 
graph  may  be  illustrated  by  the  follow¬ 
ing  example: 

Example.  Controlled  foreign  corporations 
X.  Y,  and  Z  are  a  related  group  for  calendar 
year  1976.  The  excess  group  deduction  for 
1976  Is  69.  X’s  pro  rata  share  of  the  group  ex¬ 
cess  deduction  Is  $6,  and  Y’s  pro  rata  share 
Is  $3,  determined  as  follows  on  the  basis  of 
the  facts  shown  In  the  following  table: 


X, 

Y 

Z 

Qroap 

(1)  Oross  sltipping  income . 

(21  Bhipping  oeductions. . 

(8)  Net  shipping  income . 

$100 

60 

40 

$00 

70 

20 

$80  . 
89  . 
(9). 

$9 

(S)  it’s  pro  raia  share  of  group 
excess  deduction  ($9><$40/ 

6 

(6)  Y’s  pro  rata  sh^  o(  group 
excess  deduction  ($9X120/ 

3 

_ _ 

(3)  Intragroup  investments.  On  both 
of  the  determination  dates  applicable  to 
the  group  taxable  year  for  purposes  of 
section  954(g)  or  section  955(a)(2),  the 
qualifled  Investments  in  foreign  base 
company  shipping  operations  of  each 
member  of  the  related  group  shall  be 
deemed  not  to  Include  stock  or  obliga¬ 
tions  of  any  other  member  of  the  related 
group.  In  addition,  neither  the  gains  nor 
the  losses  on  dispositions  of  such  stock 
or  obligations  during  the  group  taxable 
year  shall  be  taken  into  account  under 
S  1.955A-l(b)  (1)  (il)  in  determining  the 
decrease  in  qualifled  investments  in 
foreign  base  company  shipping  opera¬ 
tions  of  any  member  of  such  related 
group. 

(4)  Group  excess  investment,  (i)  On 
the  later  (and  only  the  later)  of  the  two 
determination  dates  applicable  to  the 
group  taxable  year  for  purposes  of  sec¬ 
tion  954(g)  or  section  955(a)(2),  the 
qualifled  investments  in  foreign  base 
company  shipping  operations  of  each 
member  of  the  related  group  shall  be 
deemed  to  include  such  member’s  pro 
rata  share  of  the  group  excess  invest¬ 
ment. 

(il)  The  group  excess  investment  for 
the  group  taxable  year  is  the  sum  of  the 
excess  for  each  member  of  the  related 
group  (having  an  excess)  of — 

(A)  The  member’s  Increase  in  quali¬ 
fied  investments  in  foreign  base  com¬ 
pany  shipping  operations  (determined 
under  §  1.954-7  after  the  application  of 
subparagraph  (3)  of  this  paragraph)  for 
such  year,  over 

(B)  ’The  member’s  foreign  base  com¬ 
pany  shipping  income  for  such  year. 

(lii)  A  member’s  pro  rata  share  of  the 
group  excess  investment  is  the  amount 
which  bears  the  same  ratio  to  such 
group  excess  investment  as — 

(A)  Such  member’s  shortfall  in 
qualified  investments,  bears  to 
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(B)  The  sum  of  the  shortfalls  in 
qualifled  investments  of  each  member  of 
such  related  group  having  a  shortfall. 

(iv)  If  a  member  has  an  increase  in 
qualifled  investments  in  foreign  base 
c(»npany  shipping  operations  (deter¬ 
mined  as  provided  in  §  1.95i-7  after  the 
application  of  su^' paragraph  (3)  of  this 
paragraph)  for  the  group  taxable  year, 
then  such  member’s  “shortfall  in  quali¬ 
fled  investments”  is  the  excess  of — 

(A)  Such  member’s  foreign  base  com¬ 
pany  shipping  income  for  such  year,  over 

(B)  Such  increase. 

(V)  If  a  member  has  a  decrease  in 
qualified  Investments  in  foreign  base 
company  shipping  operations  (deter¬ 
mined  under  S  1.955A-l(b)  (1)  or  §  1.955 
A-4(a),  whichever  is  applicable,  after 
the  appUcatlon  of  subparagraph  (3)  of 
this  paragraph)  for  the  group  taxable 
year,  then  such  member’s  “shortfall  in 
qualifled  Investments”  is  the  sum  of — 

(A)  Such  member’s  forelem  base  com- 
any  shipping  income  for  such  year  and 

(B)  Such  decrease. 

(vl)  For  purposes  of  this  subpara¬ 
graph,  “foreign  base  company  shipping 
Income”  means  foreign  base  (wmpany 
shipping  income  (as  defined  in  subpara¬ 
graph  (2)  (tv)  of  this  paragraph) ,  re¬ 
duced  by  the  deductions  RP<^cable  thereto 
under  §  1. 954-1  (c)  (Including  the  addi¬ 
tional  deduf’tio’^s  jn  subpara¬ 

graph  (2)  of  this  paragraph) . 

(vii)  The  application  of  this  subpara¬ 
graph  mav  be  illustrated  by  the  follow¬ 
ing  examples; 

Example  (I),  (a)  Contrclled  foreign  cor¬ 
porations  R,  8,  and  T  are  a  related  group  for 
calendar  year  1977.  8*8  pro  rata  share  of  the 
group  excess  Investment  ts  $16,  and  Ts  pro 
rata  share  Is  $5,  determined  as  follows  on  the 
basis  of  the  facts  shown  In  tbe  following 
table: 


R 

B 

T 

Group 

(1)  Net  shipping  ineome.. . 

(2)  Increase  (decrease)  in  quail- 

$100 

$95 

$85 

fled  investments . 

120 

(55) 

35 

(3)  Excess  investment . 

20 

$30 

(4)  Shortfail . 

(5)  B’s  pro  rata  share  of  group 

excess  investment  ($20>< 

1.50 

60 

200 

$150,7200) . 

(6)  T’s  pro  rata  share  of  group 
excess  investment  ($20X 

IS 

$50,  .$200) . 

5 

(b)  On  December  31,  1977,  T  has  quali¬ 
fied  Investments  In  foreign  base  company 
shipping  operations  of  $105  (determined 
without  regard  to  this  section),  of  which  $16 
consists  of  obligations  of  8.  For  purposes  of 
determining  T’s  Increase  or  decrease  In  quali¬ 
fied  Investments  n  foreign  base  company 
shipping  operations  tor  1977,  the  amount  of 
T’s  qualified  Investments  In  foreign  base 
company  shipping  operations  on  Decem¬ 
ber  31,  1977,  Is  deemed  to  be  $96,  determined 
as  follows: 

(1)  Qualified  Investments  (deter¬ 
mined  without  regard  to  this  * 
section)  at  December  31,  1977 _ $105 


(2)  Less:  Investments  In  obligations 
of  another  member  of  related 
group -  15 


(3)  Balance _  90 

(4)  Plus:  Pro  rata  share  of  group  ex-  * 

cess  Investment _  6 


(5)  Total  qualifled  Investments.  96 
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(5)  Collateral  effect,  (i)  An  election 
under  this  section  by  a  United  States 
shareholder  to  treat  two  or  more  con¬ 
trolled  foreign  corporations  as  a  related 
group  for  a  group  taxable  year  shall  have 
no  effect  on — 

(A)  Any  other  United  States  share¬ 
holder  (including  a  minority  share¬ 
holder  of  a  member  of  such  related 
group) , 

(B)  Except  as  provided  in  subdivision 
(il)  of  this  subparagraph,  any  other  con¬ 
trolled  foreign  corporation, 

(C>  The  foreign  personal  holding 
company,  foreign  base  company  sales 
income,  and  foreign  base  company  serv¬ 
ices  income,  and  the  deductions  alloc- 
cable  under  S  1.954-l(c)  thereto,  of  any 
member  of  such  related  group,  and 

(D)  Any  other  taxable  year. 

(ii)  If— 

(A)  A  United  States  shareholder  elects 
to  treat  two  or  more  controlled  foreign 
corporations  as  a  related  group, 

(B)  Any  member  of  the  group  holds 
an  asset  not  described  in  §  1.955A-2(c) 

(1)  (i)  or  (ii),  and 

(C)  Another  controlled  foreign  cor¬ 
poration  owns  stock  or  obligations  of  any 
member  of  such  related  group, 

then  with  respect  to  such  shareholder 
such  stock  or  obligations  will  not  be  con¬ 
sidered  qualified  investments  in  foreign 
base  company  shipping  operations  (mder 
S  1.955A-2(c). 

(iii)  The  application  of  this  subpara¬ 
graph  may  be  illustrated  by  the  following 
examples: 

Example  (1).  United  States  shareholder 
K  owns  80  percent  of  the  only  class  of  stock 
of  controlled  foreign  corporations  X  and  T. 
United  States  shareholder  B  owns  the  other 
20  percent  of  the  stock  of  X  and  T.  X  and  T 
both  use  the  calendar  year  as  the  taxable 
year.  A  elects  to  treat  X  and  Y  as  a  related 
group  for  19T7.  For  purposes  of  determining 
the  amounts  includible  In  B's  gross  Income 
under  section  951(a)  in  respect  of  X  and  Y, 
the  election  made  by  A  shall  be  disregarded. 

Example  (2).  The  f6u:ts  are  the  same  as 
In  example  (1).  In  addition,  the  amount  of 
X’s  qualified  investments  in  foreign  base 
company  shipping  operations  on  Decem¬ 
ber  31,  1977,  determined  as  provided  in 
S  1.955A-2  and  modified  as  provided  in  para¬ 
graph  (c)  (3>  and  (4)  of  this  section,  is 
•1,(X)0. 

A  does  not  elect  to  treat  X  and  Y  as  a  re¬ 
lated  group  for  1978.  The  amount  of  X’s 
qualified  Investments  in  foreign  base-  com¬ 
pany  shipping  operations  on  December  31, 
1978,  -determined  without  regard  to  para¬ 
graph  (c)  (3)  and  (4)  of  this  section.  Is 
81,2()0.  The  amount  of  X’s  qualified  invest¬ 
ments  in  foreign  base  company  shipping  op¬ 
erations  on  December  31,  1977,  determined 
without  regard  to  paragraph  (c)  (3)  and  (4) 
of  this  section,  is  $900.  X’s  Increase  in  quali¬ 
fied  investments  in  foreign  base  company 
shipping  operations  for  1978  is  $300. 

Example  (3).  Controlled  foreign  corpora¬ 
tions  X,  Y,  and  Z  are  all  wholly-owned  sub- 
sldia^es  of  domestic  corporation  M.  and  all 
use  the  calendar  year  as  the  taxable  year. 
M  electe  to  treat  X  and  Y  as  a  related  group 
for  1977.  On  December  31,  1977,  Z  owns 
$1,000  of  obligations  of  X.  Assume  that  Y 
owns  assets  Including  a  hotel  on  Decem¬ 
ber  31,  1977.  The  obligations  owned  by  Z  are 
not  treated  as  qualified  Investments  in  for¬ 
eign  base  company  shipping  operations. 


(d)  Procedure.  (1)  Time  and  manner 
of  making  election.  A  United  States 
shar^older  shall  make  an  election  under 
this  section  to  treat  two  or  more  con¬ 
trolled  foreign  corporations  as  a  related 
group  for  a  group  taxable  year  by  filing 
a  statement  to  such  effect  with  his  re¬ 
turn  for  the  taxable  year  within  which 
or  with  which  such  group  taxable  year 
ends.  The  statement  shall  Include  the 
following  information: 

(1)  The  name,  address,  taxpayer  iden¬ 
tification  number,  and  taxable  year  of 
the  United  States  shareholder; 

(ii)  The  name,  address,  and  taxable 
year  of  each  controlled  foreign  corpora¬ 
tion  which  is  to  be  a  member  of  the  re¬ 
lated  group:  and 

(iii)  A  schedule  showing  the  calcula¬ 
tions  by  which  the  amoimts  described  in 
this  section  have  been  determined. 

(2)  Revocation,  (i)  Except  as  provided 
in  subdivision  (ii)  of  this  subparagraph, 
an  election  under  this  section  by  a  United 
States  shareholder  shall  be  binding  for 
the  group  taxable  year  for  which  it  is 
made. 

(ii)  Upon  application  by  the  United 
States  shareholder,  an  election  made  un¬ 
der  this  section  may,  subject  to  the  ap¬ 
proval  of  the  Commissioner,  be  revoked. 
Approval  will  not  be  granted  unless  a 
material  and  substantial  change  in  cir¬ 
cumstances  occurs  which  could  not  have 
been  anticipated  when  the  election  was 
made.  The  application  for  consent  to  re¬ 
vocation  shall  be  made  by  mailing  a  let¬ 
ter  for  such  purpose  to  Commissioner  of 
Internal  Revenue.  Attention:  T:C:C, 
Washington.  D.C.  20224,  containing  a 
statement  of  the  facts  which  justify  such 
consent. 

(e)  Coordination  with  section  955(b) 

(3) .  If  a  United  States  shareholder  elects 
under  this  section  to  treat  two  or  more 
controlled  foreign  corporations  as  a  re¬ 
lated  group  for  any  taxable  year,  and 
if  such  United  States  shareholder  is  re¬ 
quired  under  5  1.955A-4(c)  (2)  for  pur¬ 
poses  of  filing  any  return  to  estimate 
the  qualified  investments  in  foreign  base 
company  shipping  operations  of  any 
member  of  such  group,  then  such  United 
States  shareholder  shall,  for  purposes  of 
filing  such  return,  determine  the  amoimt 
includible  in  his  gross  income  in  respect 
of  each  member  of  such  related  group 
on  the  basis  of  such  estimate.  If  the 
actual  amount  of  such  investments  is  not 
the  same  as  the  amount  of  the  estimate, 
the  United  States  shareholder  shall  im¬ 
mediately  notify  the  Commissioner.  The 
Commissioner  will  thereupon  redeter¬ 
mine  the  amount  of  tax  of  such  United 
States  shareholder  for  the  year  or  years 
with  respect  to  which  the  incorrect 
amount  was  taken  into  account.  The 
amount  of  tax,  if  any,  due  upon  such 
redetermination  shall  be  paid  by  the 
United  States  shareholder  upon  notice 
and  demand  by  the  district  director.  The 
amount  of  tax,  if  any,  shown  by  such 
redetermination  to  have  been  overpaid 
shall  be  credited  or  refunded  to  the 
United  States  shareholder  in  accordance 
with  the  provisions  of  sections  6402  and 
6511  and  the  regulations  thereimder. 


(f)  Illustrations.  The  application  of 
this  section  may  be  illustrated  by  the 
following  examples : 

Example  (1).  (a)  Controlled  foreign  cor¬ 
porations  X  and  Y  are  wholly  owned  sub¬ 
sidiaries  of  domestic  corporation  M.  X  and  Y 
use  the  calendar  year  as  the  taxable  year. 
For  1977,  X  and  Y  are  not  export  trade  cor¬ 
porations  (as  defined  In  section  971(a) ),  nor 
have  they  any  Income  derived  from  the 
insurance  of  United  States  risks  (vrlthln  the 
meaning  of  section  953(a) ) .  M  does  not  elect 
to  treat  X  and  Y  as  a  related  group  for  1977. 

(b)  For  1977,  X  and  Y  each  have  gross 
Income  (determined  as  provided  In  {  1.954-9 
.(h)  (1) )  of  $1,000.  X’s  foreign  base  company 
Income  Is  $20  and  Y’s  foreign  base  company 
shipping  Income  is  $0,  determined  as  fol¬ 
lows.  based  on  the  facts  shown  in  the  fol¬ 
lowing  table: 


X  y 


(1)  Foreign  ba.'ie  nimpany  shipphig 

iiuvime . $1,000  $1,000 

(2)  amount!)  exchided  from  mib- 
part  K  Income  under  section  952(U) 

(relating  to  U.8t  ineonuO  and 
amounts  excluded  from  foreign 
base  company  Income  under  sec¬ 
tion  0.')4(b>(4Krel8llng  to  cor|K>ra- 


tlon  not  availed  of  to  reduce  taxes).  0  0 

(8)  Balance .  1,000  1.000 

(4)  Less:  deductions  allocable  under 

5  l.lt.M-l(c)  tolialance .  800  1,040 

(5)  Kemaining  balance .  200  0 

(0)  Isiss:  incn«.He  In  (lUalifled  lnv<‘sl- 
ments  in  foreign  Itast'  com|>an.v 
shipping  opcratioits .  ISO . 

(7)  Fon-ign  base  comi>any  income .  20 . 


(c)  For  19’n,  Y  has  a  withdrawal  of  pre¬ 
viously  excluded  subpart  F  Income  from  In¬ 
vestment  In  foreign  base  company  shipping 
operations  of  $20,  determined  as  follows, 
on  the  basis  of  the  facts  shown  In  the  fol¬ 


lowing  table : 

(1)  Qualified  Investments  In  foreign 

base  company  shipping  opera¬ 
tions  at  Dec.  31,  1976 _ $1,210 

(2)  Less:  qualified  Investments  In 

foreign  base  company  shipping 
operations  at  Dec.  31,  1977 _  1, 170 


(3)  Balance _  40 

(4)  Less:  excess  of  recognized  losses 

over  recognized  gains  on  sales 
during  1977  of  qualified  Invest¬ 
ments  In  foreign  base  company 
shipping  operations _  20 


(5)  Tentative  decrease  In  qualified 

investments  In  foreign  base 
company  shipping  operations 
for  1977 . . . : .  20 

(6)  Limitation  described  in  {  1.955A- 

1(b)(2) .  160 

(7)  Y’s  amount  of  previously  ex¬ 

cluded  subpart  F  Income  with¬ 
drawn  from  Investment  In  for¬ 
eign  base  company  shipping 
operations  (lesser  of  lines  (5) 
and  (6)) .  20 


Example  (2).  (a)  The  facts  are  the  same 
as  in  example  ( 1 ) ,  except  that  M  does  elect 
to  treat  X  and  Y  as  a  related  group  for  1977. 

(b)  The  group  excess  deduction,  which  Is 
sefiely  attributable  to  Y’s  net  shipping  loss, 
is  $40  (l.e.,  $1,040— $1,000).  Since  X  is  the 
only  member  of  the  related  group  with  net 
shipping  income,  X’s  pro  rata  share  of  the 
group  excess  deduction  Is  the  entire  $40 
amount. 
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(c)  X's  foreign  base  company  Income  for 
1077  la  zero,  determined  as  follows: 

(1)  Preliminary  net  foreign  base 
company  shipping  Income  (line 


_ (b)(6)  of  example  (1)) - I  300 

(2)  licss:  X's  pro  rata  share  of  group 

excess  deduction _  40 


(3)  Remaining  balance _ _  160 

(4)  Less:  Increase  in  qualified  invest¬ 

ments  in  foreign  base  company 
shipping  operations _  180 


(6)  Foreign  base  company  income..  0 


(d)  The  group  excess  Investment, 
which  is  solely  attributable  to  X's  exce« 
investment^  is  $20  (!«..  $180  minus  $160). 
Since  Y  Is  the  only  member  of  the  related 
group  with  a  shortfall  in  qualified  invest¬ 
ments,  Vs  share  of  the  group  excess  invest¬ 
ment  is  the  entire  $20  amount. 

(e)  During  1976  and  1977,  Y  owns  no  obU- 
gation  of  X.  Y’s  withdrawal  of  previously 
excluded  subpart  F  income  from  Investment 
in  foreign  base  company  shipping  operations 
for  1977  is  zero,  determined  as  follows: 


(1)  Qualified  Investments  at  Dec.  31,  1976 - $1,210 

(2)  (1)  Qualified  Investments  at  Dec.  31,  1977  (determined  without  regard  to 

paragraph  (c)(4)  of  this  section) -  1,170 

(11)  Y’s  pro  rata  share  of  group  excess  Investment -  20 


(ill)  Total  qualified  Investments  at  Dec.  31,  1977  (line  (1)  plus  line  (li) ) 


1,190 


(8)  Balance  (line  (1)  minus  line  (2)  (ill)) - 

(4)  Less:  excess  of  recognized  losses  over  recognized  gains  on  sales  during  1977  of 
qualified  investments  in  foreign  base  company  shipping  operations - 


(6)  Decrease  in  qualified  investments  for  1977. 


0 


§  1.955A— Election  as  to  dale  of  deter¬ 
mining  qualified  investment  in  for¬ 
eign  base  company  shipping  opera¬ 
tions. 

(a)  Nature  of  election.  In  lieu  of  de¬ 
termining  the  increase  under  the  pro¬ 
visions  of  section  954(g)  and  S  1.954-7(a) 
or  the  decrease  under  the  provisions  of 
section  955(a)  (2)  and  f  1.955A-l(b)  in  a 
controlled  foreign  corporation’s  qualified 
investments  in  foreign  base  company 
shipping  operations  for  a  taxable  year  in 
the  manner  provided  in  such  provisions, 
a  United  States  shareholder  of  such  con¬ 
trolled  foreign  corporation  may  elect, 
under  the  provisions  of  section  955(b)  (3) 
and  this  section,  to  determine  such  in¬ 
crease  in  accordance  with  the  provisions 
of  §  1. 954-7 (b)  and  to  determine  such 
decrease  by  ascertaining  the  amount  by 
which — 

(1)  Such  controlled  foreign  corpora¬ 
tion's  qualified  investments  in  foreign 
base  company  shipping  operations  at  the 
close  of  such  taxable  year  exceed  its 
qualified  Investments  in  foreign  base 
company  shipping  operations  at  the  close 
of  the  taxable  year  Immediately  follow¬ 
ing  such  taxable  year,  and  reducing  such 
excess  by 

(2)  The  amount  determined  under 
1  1.955A-l(b)  (1)  (ii)  for  such  taxable 
year, 

subject  to  the  limitation  provided 
in  §  1.955A-l(b)  (2)  for  such  taxable 
year.  An  election  under  this  section  may 
be  made  with  respect  to  each  controlled 
foreign  corporation  with  respect  to 
which  a  person  is  a  United  States  share¬ 
holder  within  the  meaning  of  section  951 

(b),  but  the  election  may  not  be  exer¬ 
cised  separately  with  resiject  to  the  in¬ 
creases  and  the  decreases  of  such  con¬ 
trolled  foreign  corporation.  If  an  election 
is  made  under  this  section  to  determine 
the  Increase  of  a  controlled  foreign  cor¬ 
poration  in  accordance  with  the  provi¬ 
sions  of  S  1.954-7(b)  subsequent  de¬ 
creases  of  such  controlled  foreign  corpo¬ 
ration  shall  be  determined  in  accordance 


with  this  paragraph  and  not  in  accord¬ 
ance  with  1  1.955A-l(b). 

(b)  Time  and  manner  of  making  elec¬ 
tion — (1)  Without  consent.  An  election 
under  this  section  with  respect  to  a  con¬ 
trolled  foreign  corporation  shall  be  made 
without  the  consent  of  the  Commissioner 
by  a  United  States  shareholder's  filing 
a  statement  to  such  effect  with  his  re¬ 
turn  for  his  taxable  year  in  which  or 
with  which  ends  the  first  taxable  year 
of  such  controlled  foreign  corporation 
in  which — 

(1)  Such  shareholder  is  a  United 
States  shareholder,  and 

(ii)  Such  controlled  foreign  corpora¬ 
tion  realizes  foreign  base  company  ship¬ 
ping  income,  as  defined  in  §  1.954-6. 

The  statement  shall  contain  the  name 
and  address  of  the  controlled  foreign 
corporation  and  identification  of  such 
first  taxable  year  of  such  corporation. 

(2)  With  consent.  An  election  under 
this  section  with  respect  to  a  controlled 
foreign  corporatitm  may  be  made  by  a 
United  States  shareholder  at  any  time 
with  the  consent  of  the  Commissioner. 
Consent  will  not  be  granted  unless  the 
United  States  shareholder  and  the  Com¬ 
missioner  agree  to  the  terms,  conditions, 
and  adjustments  under  which  the  elec¬ 
tion  will  be  effected.  The  application  for 
consent  to  elect  shall  be  made  by  the 
United  States  shareholder’s  mailing  a 
letter  for  such  purpose  to  the  Commis¬ 
sioner  of  Internal  Revenue,  Washington, 
D.C.  20224.  TThe  application  shall  be 
mailed  before  the  close  of  the  first  tax¬ 
able  year  of  the  controlled  foreign  cor¬ 
poration  with  respect  to  which  the 
shareholder  desires  to  compute  an 
amount  described  In  section  954(b)  (2)  in 
accordance  with  the  election  provided  In 
this  section.  The  application  shall  in¬ 
clude  the  following  Information. 

(i)  The  name,  address,  and  taxpayer 
identification  number,  and  taxable  year 
of  the  United  States  shareholder; 

(ii)  The  name  and  address  of  the  con¬ 
trolled  foreign  corporation; 


(ill)  The  first  taxable  year  of  the 
controlled  foreign  corporation  for  which 
Income  Is  to  be  computed  .  under  the 
election; 

(iv)  The  amount  of  the  controlled 
foreign  corporation’s  qualified  invest¬ 
ments  in  foreign  base  company  shipping 
operations  at  the  close  of  its  preceding 
taxable  year;  and 

(V)  The  sum  of  the  amoimts  ex¬ 
cluded  imder  section  954(b)(2)  and 
S  1.954-l(b)  (1)  from  the  foreign  base 
company  Income  of  the  controlled  for¬ 
eign  corporation  for  all  prior  taxable 
years  during  which  such  shareholder  was 
a  United  States  shareholder  of  such  cor¬ 
poration  and  the  sum  of  the  amounts  of 
its  previously  excluded  subpart  F  Incmne 
withdrawn  from  investment  in  foreign 
base  company  shipping  operations  for  all 
prior  taxable  years  during  which  such 
shareholder  was  a  United  States  share¬ 
holder  of  such  corporation. 

(c)  Effect  of  election — (1)  General. 
Except  as  provided  in  subparagraphs  (3) 
and  (4)  of  this  paragraph,  an  election 
under  this  section  with  respect  to  a 
controlled  foreign  corporation  shall  be 
binding  on  the  United  States  share¬ 
holder  and  shall  apply  to  all  qualified 
investment  in  foreign  base  company 
shipping  operations  acquired,  or  disposed 
of,  by  such  controlled  foreign  corporation 
during  the  taxable  year  following  its  tax¬ 
able  year  for  which  Income  is  first  com¬ 
puted  under  the  election  and  during  all 
suceedlng  taxable  years  of  such  corpora¬ 
tion. 

(2)  Returns.  Any  return  of  a  United 
States  shareholder  required  to  be  filed 
before  the  completion  of  a  period  with 
respect  to  which  determinations  are  to 
be  made  as  to  a  controlled  foreign  cor¬ 
poration’s  qualified  investments  in  for¬ 
eign  base  company  shipping  operations 
for  purposes  of  computing  such  share¬ 
holder’s  taxable  income  shall  be  filed  on 
the  basis  of  an  estimate  of  the  amoimt 
of  the  controlled  foreign  corporation’s 
qualified  investments  in  foreign  base 
company  shipping  operations  at  the  close 
of  the  period.  If  the  actual  amount  of 
such  investments  is  not  the  same  as  the 
amount  of  the  estimate,  the  United 
States  shareholder  shall  immediately 
notify  the  Commissioner.  The  Commis¬ 
sioner  will  thereupon  redetermine  the 
amoun*  of  tax  of  such  United  States 
shareholder  for  the  year  'or  years  with 
respect  to  which  the  incorrect  amoimt 
was  taken  into  account.  The  amount  of 
tax,  if  any,  due  upon  such  redetermina¬ 
tion  shall  be  paid  by  the  United  States 
shareholder  upon  notice  and  demand  by 
the  district  director.  The  amount  of  tax, 
if  any,  shown  by  such  redetermination 
to  have  been  overpaid  shall  be  credited 
or  refunded  to  the  United  States  share¬ 
holder  in  accordance  with  the  provisions 
of  sections  6402  and  6511  and  the  regu¬ 
lations  thereunder. 

(3)  Revocation.  Upon  application  by 
the  United  States  shareholder,  the  elec¬ 
tion  made  under  this  section  may,  sub¬ 
ject  to  the  approval  of  the  Commissioner, 
be  revoked.  Approval  will  not  be  granted 
unless  the  United  States  shareholder  and 
the  Commissioner  agree  to  the  terms, 
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c(Hiditions,  and  adjustmoits  under  adilch 
the  revocation  will  be  effected.  Unless 
such  agreement  provides  otherwise,  the 
change  in  the  controlled  foreign  corpo¬ 
ration's  gualillMl  investments  in  for^gn 
base  company  shipping  operations  for 
its  first  taxable  year  for  which  income  is 
computed  without  regard  to  the  election 
previously  made  will  be  considered  to  be 
zero  for  pin*poses  of  effectuating  the  rev¬ 
ocation.  The  application  for  consent  to 
revocation  shall  be  made  by  the  United 
States  shareholder’s  mailing  a  letter  for 
such  purpose  to  the  Commissioner  of  In¬ 
ternal  Revenue.  Washington,  D.C.  20324. 
The  application  shall  be  mailed  before 
the  close  of  the  first  taxable  year  of  the 
controlled  foreign  corporation  with  re¬ 
spect  to  which  the  shareholder  desires  to 
compute  the  amounts  described  in  sec¬ 
tion  954(b)(2)  or  955(a)  without  regard 
to  the  election  provided  in  this  section. 
The  application  shall  include  the  follow¬ 
ing  information: 

(i)  The  name,  address,  and  taxpayer 
Identification  number  of  the  United 
States  shareholder: 

(ii)  The  name  and  address  of  the  con¬ 
trolled  foreign  corporation; 

(iii)  The  taxable  3^ar  of  the  con¬ 
trolled  foreign  corporation  for  which 
such  amounts  are  to  be  so  ccxnputed; 

(iv)  The  amoimt  of  the  controlled 
foreign  corporation’s  qualified  invest¬ 
ments  in  foreign  base  company  shipping 
operations  at  the  close  of  its  preceding 
taxable  year; 

(V)  The  sum  of  the  amounts  excluded 
under  section  954(b)  (2)  and  §  1.954-1  (b) 
(1)  from  the  foreign  base  company  in¬ 
come  of  the  controlled  foreign  corpora¬ 
tion  for  all  prior  taxable  year's  during 
which  such  shareholder  was  a  United 
States  shareholder  of  such  corp>oratlon 
and  the  sum  of  the  amounts  of  its  pre¬ 
viously  excluded  subpart  F  income  with¬ 
drawn  from  Investment  in  foreign  base 
ccHnpany  idilpping  operations  for  all  prior 
taxable  years  during  which  such  share- 
header  was  a  United  States  shareholder 
of  such  corporation;  and 

(vi)  ’The  reasons  for  the  request  for 
consent  to  revocation. 

(4)  Transfer  of  stock.  If  during  any 
taxable  year  of  a  controlled  foreign 
corporation — 

(i)  A  United  States  shareholder  who 
bfts  made  an  election  under  this  section 
with  respect  to  such  controlled  foreign 
corporation  sells,  exchanges,  or  otherwise 
dlspoees  of  all  or  part  of  his  stock  in 
such  controlled  foreign  corporation,  and 

(11)  The  foreign  corporation  is  a  con¬ 
trolled  foreign  corporation  immediately 
after  the  sale,  exchange,  or  other  dis¬ 
position. 

then,  with  respect  to  the  stock  so  sold,  ex¬ 
changed,  or  di^osed  of,  the  change  in  the 
controlled  foreign  corporation’s  qualified 
investments  in  foreign  base  company 
shipping  operations  for  such  taxable  year 
shall  be  considered  to  be  zero.  If  the 
united  States  rfiareholder’s  successor  in 
^terest  is  entitled  to  and  does  make  an 
election  under  paragraph  (b)  (1)  of  this 
section  to  determine  the  controlled  for¬ 
eign  corporation’s  increase  in  qualified 
investments  In  foreign  base  company 
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shipping  operations  for  the  taxable  year 
in  which  he  acquires  such  stock,  such 
increase  with  respect  to  the  stock  so  ac¬ 
quired  shall  be  determined  in  accordance 
with  the  provisions  of  §  1.954-7(b)  (1).  If 
the  controlled  foreign  corporation  real¬ 
izes  no  foreign  base  company  income 
from  which  amounts  are  excluded  under 
section  954,b)  (2)  and  §  1.954-1  (b)  (1)  for 
the  taxable  year  in  which  the  United 
States  shareholder’s  successor  in  interest 
acquires  such  stock  and  such  successor  in 
interest  makes  an  election  under  para¬ 
graph  (b)  (1)  of  this  section  with  respect 
to  a  subsequent  taxable  year  of  such  con¬ 
trolled  foreign  corporation,  the  increase 
in  the  controlled  foreign  corporation’s 
qualified  investments  in  foreign  base 
company  shipping  operations  for  such 
subsequent  taxable  year  shall  be  deter¬ 
mined  in  accordance  with  the  provisions 
of  §  1.954-7(b) (2) . 

(d)  Illustrations.  ’The  application  of 
this  section  may  be  illustrated  by  the 
following  examples: 

Example  (1).  Foreign  corporation  A  Is  a 
whoUy  owncid  subsidiary  of  domestic  corpo¬ 
ration  M.  Both  corporations  use  the  calen-  ’ 
dar  year  as  a  taxable  year.  In  a  statement 
filed  with  Its  return  for  1977.  M  makes  an 
election  under  section  955 (b)  (3)  and  the 
election  remains  In  force  for  the  taxable 
year  1978.  At  December  31,  1978,  A*s  qualified 
Investments  In  foreign  base  company  ship¬ 
ping  operations  amount  to  $100,000;  and,  at 
December  31,  1979,  to  $80,0(X).  For  pumose  of 
paragraph  (a)  (1)  of  this  section.  A  Corpora¬ 
tion’s  decrease  In  qualified  Investments  In 
foreign  base  company  shlpning  operations  for 
the  taxable  year  1978  is  $30,000  and  Is  deter¬ 
mined  by  ascertaining  the  amount  by  which 
A  (Corporation’s  qualified  Investments  In  for¬ 
eign  base  company  shipping  operations  at 
December  31,  1978  ($100,000)  exceed  Its  qual¬ 
ified  Investments  In  foreign  base  company 
shipping  operations  at  December  31,  1979 
($80.000) . 

Example  (2) .  The  facts  are  the  same  as  In 
example  (1)  except  that  A  experiences  no 
changes  In  qualified  Investments  In  foreign 
base  company  shipping  operatl'-ns  during  Its 
taxable  years  1980  and  1981.  If  M’s  election 
were  to  remain  In  force.  A’s  acquisitions  and 
dispositions  of  qualified  Investments  In  less 
developed  countries  during  A’s  taxable  year 
1983  would  be  taken  Into  account  In  deter¬ 
mining  whether  A  has  experienced  an  In¬ 
crease  or  a  decrease  In  qualified  Investments 
In  foreign  base  company  shipping  operations 
for  Its  taxable  year  1981.  However.  M  duly 
files  before  the  close  of  A’s  taxable  year  1981 
an  application  for  consent  to  revocation  of 
M  Corporation’s  election  under  section  955 
(b)(3),  and,  pursuant  to  an  agreement  be¬ 
tween  the  Commissioner  and  M  consent  Is 
granted  by  the  Commissioner.  Assuming  such 
agreement  does  not  provide  otherwise,  A’s 
change  In  qualified  Investments  In  foreign 
base  company  shipping  operations  for  Its 
taxable  year  1981  Is  zero  because  the  effect  of 
the  revocation  of  the  election  Is  to  treat  ac¬ 
quisitions  and  dispositions  of  qualified  In¬ 
vestments  In  foreign  base  company  shipping 
operations  actually  occurring  In  1982  as  hav¬ 
ing  occurred  In  such  year  rather  than  In  1981. 

Example  (3).  ’The  facts  are  the  same  as  In 
example  (2)  except  that  A’s  qualified  Invest¬ 
ments  In  foreign  base  company  shipping  <h>- 
eratlons  at  December  31,  19n.  amount  to 
$70,000.  For  purposes  of  paragraph  (b)(1)  (1) 
of  {  1.955A-1.  the  decrease  In  A’s  qualified 
investments  In  foreign  base  company  ship¬ 
ping  operations  for  the  taxable  year  1983  Is 
$10,000  and  Is  determined  by  ascertaining  the 


amount  by  which  A’s  qualified  investments 
In  less  deveiopecl  countries  at  December  31, 
1981  ($80,000)  exceed  Its  qvutllfied  Invest¬ 
ments  In  lees  developed  countries  at  Decem¬ 
ber  31.  1982  ($70,000). 

Example  (4).  ’The  facts  are  the  same  as  in 
example  (1).  Assume  further  that  on  Sep¬ 
tember  30,  1979,  M  sells  40  percent  of  the 
only  class  of  stock  of  A  to  N  Corporation,  a 
domestic  corporation.  N  uses  the  calendar 
year  as  a  taxable  year.  A  remains  a  controlled 
foreign  corporation  immediately  after  such 
sale  of  Its  stock.  A’s  qualified  Investments  In 
foreign  base  company  shipping  operations  at 
December  31,  1980,  amount  to  $90,000.  The 
changes  In  A  Corporation’s  qualified  Invest¬ 
ments  In  foreign  base  company  shipping  op¬ 
erations  occurring  in  its  taxable  year  1979 
are  considered  to  be  zero  with  respect  to  the 
40-percent  stock  Interest  acquired  by  N  Cor¬ 
poration.  The  entire  $20,000  reduction  In  A 
Corporation’s  qualified  Investments  In  for¬ 
eign  base  company  shipping  operations 
which  occurs  during  the  taxable  year  1979  Is 
taken  Into  account  by  M  for  purposes  of 
paragraph  (c)(1)  of  this  section  In  deter¬ 
mining  Its  tax  liability  for  the  taxable  year 
1978.  A’s  Increase  In  qualified  Investments  in 
foreign  base  company  shipping  operations 
for  the  taxable  year  1979  with  respect  to  the 
60-percent  stock  interest  retained  by  M  Is 
$6,0(X)  and  is  determined  by  ascertaining  M’s 
pro  rata  share  (60  percent)  of  the  amount  by 
which  A’s  qualified  Investments  In  foreign 
base  company  shipping  operations  at  Decem¬ 
ber  31,  1980  ($90,000)  exceed  Its  qualified 
Investments  In  less  developed  countries  at 
December  31,  1979  ($80,000).  N  does  not 
make  an  election  under  section  955(b)  (3) 
in  Its  return  for  Its  taxable  year  1980.  Corpo¬ 
ration  A’s  Increase  In  qualified  investments 
In  foreign  base  company  shipping  operations 
for  the  taxable  year  19^  with  respect  to  the 
40-percent  stock  Interest  acquired  by  N  Is 
$4,000. 

[FR  Doc.76-23140  Filed  8-5-76:9:50  am) 

FEDERAL  RESERVE  SYSTEM 

[12CFR  Part  225] 

(Regulation  Y;  Docket  No.  R-00511 

BANK  HOLDING  COMPANIES 

Proposed  Rulemaking  Relating  to 

Providing  Management  Consulting  Advice 

The  Board  of  Governors  has  received 
an  application  filed  by  Worcester  Ban¬ 
corp,  Inc.,  Worcester,  Massachusetts, 
pursuant  to  section  4(c)  (8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1843(c) 
(8) )  and  §  225.4  of  the  Board’s  Regula¬ 
tion  Y  (12  CTFR  225.4(b)(2)),  for  prior 
approval  to  engage  de  novo  in  providing 
management  consulting  advice  to  non- 
afflliated  savings  banks.  Providing  such 
services  to  nonafBllated  commercial 
banks  has  previously  been  determined  by 
the  Board  of  Governors  to  be  closely  re¬ 
lated  to  banking.  (See  12  C7PR  §  225.4 
(a) (12).) 

Applicant  proposes  to  provide  manage¬ 
ment  consulting  services  to  nonafflllated 
savings  banks  under  the  same  conditions 
and  with  the  same  restrictions  that  are 
applicable  under  8  225.4(a)  (12)  of  Regu¬ 
lation  Y  (12  C?PR  8  225.4(a)  (12) ),  which 
permits  bank  holding  companies  to  pro¬ 
vide  management  consulting  advice  to 
nonaffiliated  banks: 

Provided,  That,  (1)  neither  the  bank  hold¬ 
ing  company  nor  any  of  Its  subsidiaries  own 
or  control,  directly  or  Indirectly,  any  equity 
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securities  in  the  client  [bank];  (U)  no  offl> 
cer,  director  or  employee  of  the  bank  bolding 
company  or  any  of  Its  subsidiaries  serves  as 
an  officer,  director  or  employee  of  the  client 
(bank]  except  where  such  interlocking  rela¬ 
tionships  are  or  would  be  permitted  by  sec¬ 
tion  212.3(g)  of  Regulation  L:  (111)  the 
advice  Is  rendered  on  an  explicit  fee  basis 
without  regard  to  correspondent  balances 
maintained  by  the  client  (bank]  at  any  sub¬ 
sidiary  bank  of  the  bank  holding  company; 
and  (iv)  disclosure  Is  made  to  each  potential 
client  (bank]  of  (a)  the  names  of  all  banks 
that  are  affiliates  of  the  consulting  company, 
and  (b)  the  names  of  all  existing  client 
(banks]  located  In  the  same  market  area(s) 
as  the  client  (bank]. 

Further,  In  providing  management 
consulting  advice  to  commercial  banks, 
bank  holding  companies  are  not  author¬ 
ized  to  perform  tasks  or  operations  or 
provide  services  to  clients  either  on  a 
daily  or  continuing  basis,  except  as  is 
necessary  to  instruct  the  client  on  how  to 
perform  such  services  for  itself. 

Section  4(c)(8)  of  the  Bank  Holding 
Company  Act  provides  that  a  bank  hold¬ 
ing  company  may,  with  Board  approval, 
acquire  “shares  of  any  company  the 
activities  of  which  the  Board  after  due 
notice  and  opportimity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or  man¬ 
aging  or  controlling  banks  as  to  be  a 
proper  incident  thereto.”  The  Applicant 
believes  that  the  proposed  activity  is  so 
closely  related  to  banking  as  to  be  a 
proper  incident  thereto. 

In  connection  with  this  application, 
the  Board  will  consider  amending  Regu¬ 
lation  Y  (12  CFR  225.4(a))  to  add  the 
activity  of  providing  management  con¬ 
sulting  advice  to  nona£Bllated  savings 
banks  to  the  list  of  activities  that  the 
Board  has  previously  determined  to  be 
permissible  for  bank  holding  companies. 

Concurrently  with  that  question,  the 
Board  will  also  consider  the  separate 
question  of  amending  Regulation  Y  (12 
CFR  S  225.4(a))  to  add  the  activity  of 
providing  management  consulting  ad¬ 
vice  to  nonaflBliated,  depository-type, 
financial  institutions  to  the  list  of  those 
permissible  activities  specified  in  §  225.4 
(a)  of  Regulation  Y.  Such  institutions 
would  include:  savings  banks  (mutual 
or  stock),  savings  and  loan  or  building 
and  loan  associations  (mutual  or  stock), 
credit  unions,  industrial  banks,  Morris 
Plan  banks,  cooperative  banks,  indus¬ 
trial  loan  companies  and  similar  institu¬ 
tions. 

Interested  persons  may  express  their 
views  on  the  questions  of  whether  pro¬ 
viding  management  consulting  advice  to 
(1)  nonafflliated  savings  banks;  or  (2) 
nonafflliated,  depository-type,  financial 
institutions  is  “so  closely  related  to  bank¬ 
ing  or  managing  or  controlling  banks  as 
to  be  a  proper  incident  thereto”  within 
the  meaning  of  section  4(c)  (8) . 

Interested  persons  may  also  express 
their  views  on  the  question  of  whether 
consummation  of  the  proposal  by 
Worcester  Bancorp  can  “reasonably  be 
expected  to  produce  benefits  to  the  public, 
such  as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such  as 


imdue  concentration  of  resources,  de¬ 
creased  or  unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices.” 

Any  requests  for  a  hearing  on  these 
questions  should  be  accompanied  by  a 
statement  summarizing  the  evidence  the 
person  requesting  the  hearing  proposes 
to  submit  or  to  elicit  at  the  hearing  and 
a  statement  of  the  reasons  why  this  mat¬ 
ter  should  not  be  resolved  without  a 
hearing. 

The  application  by  Worcester  Bancorp 
may  be  inspected  at  the  offices  of  the 
Board  of  Governors  or  at  the  Federal 
Reserve  Bank  of  Boston.  Expressions  of 
views  received  by  the  Board  may  be  in¬ 
spected  at  the  offices  of  the  Board  of 
Governors. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and  re¬ 
ceived  by  the  Secretary,  Board  of  Gov¬ 
ernors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551,  not  later  than 
September  8,  1976. 

Boards  of  Governors  of  the  Federal  Re¬ 
serve  System,  August  2,  1976. 

l^eoDORE  E.  Allison, 
Secretary  of  the  Board. 

IPR  Doc.76-23088  PUed  8-6-7e:8:«  am] 

PANAMA  CANAL  COMPANY 

[35  CFR  Part  133] 

TOLLS  FOR  USE  OF  THE  PANAMA 
CANAL 

Change  in  Rates;  Public  Hearing 

On  May  14,  1976,  the  Panama  Canal 
Company  published  notice  of  a  proposed 
change  in  the  rates  of  tolls  for  use  of  the 
Panama  Canal  (41  FR  19981).  The  no¬ 
tice  stated  that  Interested  persons  who 
had  submitted  written  data  not  later 
than  July  16,  1976,  and  had  filed  a  no¬ 
tice  of  appearance  by  July  23, 1976  could 
participate  in  a  public  hearing  to  be  held 
in  New  York  City,  New  York,  on  August 
23,  1976,  at  a  time  and  location  to  be 
announced. 

On  July  8,  1976,  the  Panama  Canal 
Company  published  notice  that  the  pub¬ 
lic  hearing  referred  to  above  would  be 
held  on  August  23,  1976  in  the  Sutton 
South  Room  of  the  New  York  Hilton  at 
Rockefeller  Center,  1335  Avenue  of  the 
Americas,  commencing  at  9  am. 

Notice  is  hereby  given  that  the  loca¬ 
tion  in  the  New  York  Hilton  at  Rocke¬ 
feller  Center  has  been  changed  from  the 
Sutton  South  to  the  Mercury  Ballroom. 
The  date  and  time  remain  unchanged. 

Thomas  M.  Constant, 
Secretary. 

(PR  Doc.76-23099  Plied  8-6-76;8:46  am] 

INTERSTATE  COMMERCE 
COMMISSION 
[49  CFR  Part  1067] 

(Ex  Parte  No.  66  (Sub-No.  23)  ] 

FITNESS  FLAGGING  PROCEDURES 
July  28,  1976. 

At  a  general  session  of  the  Interstate 
Commerce  Commission,  held  at  its  office 


In  Washington,  D.C.,  on  the  28th  day  of 
July  1976, 

It  is  ordered.  That  based  on  the  rea¬ 
sons  set  forth  in  the  attached  notice,  a 
rulemaking  proceeding  be,  and  it  Is  here¬ 
by,  institute  pursuant  to  5  U.S.C.  552, 
553,  and  559  (the  Administrative  Proce- 
diu%  Act),  and  sections  5,  207,  209,  211, 
309(c),  309(g),  and  410(c)  of  the  In¬ 
terstate  Commerce  Act  (49  U.S.C.  5,  307, 
309,  311,  909(c),  909(g),  and  1010(c)), 
for  the  purpose  of  adopting  appropri¬ 
ate  procedures  for  the  determination  of 
the  circumstances  that  would  raise  a 
flagging  issue  and  setting  forth  stand¬ 
ards  to  be  appPed  in  determining  whetlier 
a  fitness  flag  is  to  be  raised. 

It  is  further  ordered.  That  the  at¬ 
tached  notice  be,  and  it  is  hereby,  adopted 
and  incorporated  by  reference  into  this 
order. 

And  it  is  further  ordered.  That  notice 
of  the  Instituticm  of  this  rulemaking  pro¬ 
ceeding  shall  be  given  to  the  general  pub¬ 
lic  by  depositing  a  copy  of  this  order  and 
the  attached  notice  in  the  Office  of  the 
Secretary,  Interstate  Cwiunerce  Com¬ 
mission,  Washington,  D.C.,  for  public 
inspection  and  b\rdellverlng  a  copy  of  the 
noUce  to  the  Director,  Office  of  the  Fed¬ 
eral  Register,  for  publication  in  the  Fed¬ 
eral  Register  as  notice  to  interested  per¬ 
sons. 

By  the  Commission.  (Commissioner 
Corber  concurred  *  and  Commissioner 
MacFarland  did  not  participate.) 

Robert  L.  Oswlad, 
Secretary. 

•  Purpose:  As  a  resu’t  of  certain  de¬ 
velopments  in  the  area  of  fitness  flagging 
procedures  (a  special  internal  staff  com¬ 
mittee  study  completed  in  July  1975,  the 
findings  of  the  “Blue  Ribbon  Staff  Re¬ 
port,”  and  the  decisions  in  North  Amer¬ 
ican  Van  Lines.  Inc.  v.  ICC,  386  F.  Supp. 
665  (1974)  and  North  American  Van 
Lines,  Inc.  v.  United  States.  Civil  Action 
No.  F  75-31  (N.D.  Ind.)),  the  Commis¬ 
sion  has  determined  that  procedures  in¬ 
dicating  the  circumstances  that  would 
raise  a  flagging  issue  and  setting  forth 
standards  to  be  applied  in  determining 
whether  a  fitness  flag  is  to  be  raised  may 
be  appropriate  aud  such  procedures  are 
herein  proposed.  • 

Under  the  provisions  of  the  Interstate 
Commerce  Act  (sections  5,  207,  209,  211, 
309(c),  309(g),  and  410(c)  of  the  Inter¬ 
state  Commerce  Act  (49  U.S.C.  5, 307,  309, 
311,  909(c),  909(g),  and  1010(c)),  the 
Commission  is  required  in  proceedings 
where  applicant  seeks  authority  to  con¬ 
duct  motor  carrier,  water  carrier,  broker, 
or  freight  forwarder  operations  or  in 
proce^ings  under  section  5  (combina¬ 
tions  and  consolidations  of  esuriers)  to 
make  an  appropriate  statutory  finding 
regarding  an  applicant’s  fitness  as  a  pre¬ 
requisite  to  the  issuance  of  authority  or 
the  granting  of  permission  to  consum¬ 
mate  transaction. 

*  Commissioner  Corber’s  concurrence  filed 
as  part  of  original  document. 
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The  Commission  has  developed  over 
the  years  certain  Internal  procedures  for 
determination  of  the  fitness  question. 
These  procedures  Invrtved  gmerally  the 
determination  of  the  question  regarding 
ntness  in  a  sheeted  application  proceed¬ 
ing  which,  in  turn,  would  affect  the  fit¬ 
ness  finding  of  each  of  that  carrier’s 
pending  applications.  The  fitness  ques¬ 
tion  raised  in  the  selected  application 
proceeding  could  result  in  the  flagging  of 
each  of  the  applicant’s  pending  *  applica¬ 
tions  thereby  (1)  causing  the  certificate 
or  permit  to  be  withheld  pending  deter¬ 
mination  of  the  fitness  question  in  the 
selected  application,  (2)  causing  permis¬ 
sion  to  consununate  the  transaction  of 
pending  applications  to  be  withheld 
pending  determination  of  the  fitness 
question  in  the  selected  application,  or 
(3)  causing  applicant’s  pending  applica¬ 
tions  to  be  denied  upon  an  adverse  de¬ 
termination  of  the  fitness  Question  in  the 
selected  application. 

These  procedures  for  withholding  final 
action  on  pending  applications  other 
than  the  selected  preceding  have  been 
ex  parte,  on  the  Commission’s  own  mo¬ 
tion.  No  hearing  was  Iftld  to  allow  the 
carrier  to  argue  that  a  particular  pro¬ 
ceeding  should  not  have  been  flagged. 
These  procedures  were  developed  c<m- 
sistent  with  the  view  that  a  question  re¬ 
garding  a  carrier’s  fitness  was  all  perva¬ 
sive  and  affected  the  issue  of  fitness  in 
each  pending  application  before  the 
Commission.  Individual  applications 
were  evaluated  to  determine  tiieir  nexus 
with  the  selected  proceeding  and  certain 
types  of  s^plications  were  traditionally 
excepted  from  the  flagging  process  (i.e. 
gateway  tiimination  an^Ucations,  alter¬ 
nate  route  apF^atiems,  and  deviation 
route  applications) . 

For  the  purposes  of  the  discussion 
herein,  the  following  deflnitiems  apply: 

1.  Fitness — an  applicant’s  present  or 
future  willingness  or  ability  to  conform 
to  the  relevant  provisions  of  the  Inter¬ 
state  Commerce  Act  and  the  Interstate 
Cemuneree  Commission’s  requirements, 
rules,  and  regulations  thereunder. 

2.  Flagging — the  raising  of  a  question 
regsu'ding  an  applicant’s  fitness  by  the 
Commission  or  DOT  in  both  (1)  the 
selected  application  proceeding  and  (2) 
all  qther  pending  apidications  by  the 
carrier  (which  are  determined  to  have  a 
nexus  on  the  fitness  issue  to  the  selected 
proceeding). 

3.  Selected  application  proceeding — 
the  application  proceeding  in  which  the 
fitness  issue  is  being  fully  developed  and 
formally  being  contested  for  determina¬ 
tion.  This  proceeding  may  consist  oi  the 
participation  by  the  Commission’s  Bu¬ 
reau  ot  Enforcement  (or  the  Depart¬ 
ment  of  Transportation)  on  the  issue 
of  fitness  In  the  selected  application 
proceeding  or  may  consist  of  an  applica¬ 
tion  proceeding  consolidated  with  an  in¬ 
vestigation  or  complaint  proceeding 


*  As  used  herein,  the  application  has  been 
deemed  “pending"  untU  the  certificate  or 
Permit  was  actually  Issued  or  the  control 
proceeding  was  consummated. 


(which  are  proceedings  to  determine  the 
lawfulness  or  unlawfulness  of  conduct 
under  the  Interstate  Commerce  Act  or 
the  CTommission’s  rules  and  regulations 
thereunder,  but  in  which  the  statutory 
question  of  fitness  is  not  itself  in  issue) . 

4.  Show  cause  hearing — a  separate 
procedural  step,  initiated  by  order  at  the 
time  the  Commission  decides  to  consider 
raising  the  fitness  flag.  The  purpose  of 
this  procedure  is  to  determine  whether 
there  exists  a  nexus  between  the  fitness 
issue  raised  in  the  selected  application 
proceeding  on  the  one  hand,  and  the  fit¬ 
ness  issues  raised  in  any  other  pending 
application  of  the  carrier,  on  the  other. 
This  hearing,  which  will  be  handled  on 
an  expedited  basis,  will  afford  the  appli¬ 
cant  an  owJortunity  to  show  cause  why 
such  a  nexus  does  not  exist  as  to  any 
particular  ,  pending  application  and 
therefore,  why  any  such  pending  applies - 
ti<Mi  should  not  be  flagged  for  fitness. 

5.  Flagged  applications — those  other 
pending  applications  of  a  carrier  in 
which  after  a  show  cause  hearing,  a 
nexus  to  the  selected  application  pro¬ 
ceeding  on  the  issue  of  fitness  has  been 
determined  to  exist,  and  in  which  au¬ 
thority  (or  permission  to  consummate 
the  transaction)  shall  be  withheld  until 
the  issue  of  applicant’s  fitness  is  finally 
determined  in  the  selected  application 
proceeding. 

Background 

The  issue  of  a  carrier’s  fitness  tech¬ 
nically  Involves  two  separate  considera¬ 
tions:  (1)  the  applicant’s  fitness,  will¬ 
ingness,  and  ability  to  perform  a  partic¬ 
ular  oF>erati(m  (operational  fitness) ,  and 
(2)  applicant’s  fitness,  willingness,  and 
ability  to  conform  to  the  Act  and  the 
Crnmnission’s  rules  and  regulations 
thereunder  (conformity  fitness).  While 
the  issue  in  (1)  may  more  frequently  in- 
v(dve  matters  related  only  to  a  specific 
proceeding,  the  issue  in  (2)  may  pervade 
many  of  a  carrier’s  pending  applications. 
In  the  instance  where  conformity  fitness 
has  been  specifically  questioned  in  a  par¬ 
ticular  case,  the  question  of  an  appli¬ 
cant’s  fitness,  willingness,  and  ability  to 
conform  its  operations  to  lawful  require¬ 
ments  is  a  matter  that  ordinarily  will 
relate  to  other  pending  proceedings  and, 
by  statutory  mandate,  this  issue  must  be 
resolved  before  any  authority  (or  per¬ 
mission)  may  be  granted.  It  has  been 
long  standing  Commission  policy  to  with¬ 
hold  issuance  of  authority  (or  permission 
to  consummate  the  transaction)  to  an 
applicant  in  any  pending  proceeding 
while  its  fitness  is  imresolved  in  a  se¬ 
lected  application  proceeding.  This  policy 
w'as  adopted  due  to  the  lack  of  adherence 
by  carriers  to  the  terms  of  their  opierat- 
ing  authorities  and  to  their  lack  of  ob¬ 
servance  of  the  Commission’s  regula¬ 
tions.  In  accordance  with  its  obligation 
to  promote  a  safe,  effective,  and  efficient 
transportation  system,  the  C^ranmlsslon 
had  determined  that  strong  and  effective 
enforcement  procedures  were  necessary. 
These  procedures  were  never  intended  to 
be  punitive  but  rather  permitted  the 
Commission  sufficient  time  to  evaluate 


properly  a  carrier’s  fitness  pursuant  to 
statutory  requirements. 

In  the  past,  a  flag  has  been  raised  In 
one  of  three  ways;  (1)  by  the  Vice  (Chair¬ 
man  of  the  Commission,  the  CMnmisslon 
itself,  or  an  appropriate  Division  thereof 
acting  upon  the  recommendation  of  the 
Bureau  of  Enforcement  at  the  time  of  the 
institution  of  an  investigation  proceed¬ 
ing,  (2)  by  the  Bureau  of  Enforcement’s 
participation  in  an  application  proceed¬ 
ing  imder  sections  5,  207,  209,  211,  309(c) , 
309(g),  and  410(c)  of  the  Interstate 
Commerce  Act,  pursuant  to  the  delega¬ 
tion  of  authority  by  the  Commission 
allowing  the  Bureau  to  piarticipate  in  an 
application  proceeding  upon  the  Bureau’s 
determination  that  it  had  information 
tending  to  raise  a  significant  question 
regarding  the  fitness  of  an  applicant,  and 
(3)  by  the  appropriate  Division  grant¬ 
ing  leave  to  intervene  to  the  Department 
of  Transportation  in  a  pending  proceed¬ 
ing  wherein  DOT  by  petition  has  alleged 
violation  of  the  safety  regulations. 

When  an  applicant  is  formally  flagged 
on  the  issue  of  its  fitness,  one  of  its  pend¬ 
ing  applications  is  designated  the  se¬ 
lected  application  proceeding.  This  pro¬ 
cedure  permits  all  other  pending  appli¬ 
cations  to  go  forward  on  all  Issues  other 
than  fitness  while  the  overall  concuriwit, 
required  statutory  issue  of  the  applicant’s 
fitness  is  being  resolved  in  the  selected 
application  proceeding.  The  personnel 
requirements  which  would  result  in  pre¬ 
senting  the  same  evidence  relating  to  an 
applicant’s  conformity  fitness  in  every 
pending  application  proceeding  clearly 
are  beyond  the  stiff  capabilities  of  the 
Bureau  of  Enforcement,  and  no  useful 
purpose  would  be  served  by  repeating  the 
same  presentations  in  a  numl^r  of  pend¬ 
ing  applications  nor  should  an  applicant 
be  put  to  the  expense  of  rebutting  the 
same  evidence  in  successive  hearings.  In 
the  same  vein,  consolidation  of  all  pend¬ 
ing  applications  with  the  fitness  proceed¬ 
ing  would  be  Impractical  because  (1)  that 
would  involve  interminable  concurrent 
resolution  of  Issues  other  than  fitness, 
(2)  not  all  ■applications  are  ripe  for  de¬ 
cision  at  the  same  time,  and  (3)  not  all 
applications  are  before  the  same  de¬ 
cisional  body  at  the  same  time  (some 
may  be  reqiiired  to  be  heard  by  a  joint 
board,  others  may  be  more  efficiently 
handled  by  modified  procedure,  and  stiU 
others  may  be  at  an  appellate  level) .  Ex¬ 
perience  has  shown  that  the  selection  of 
one  application  for  a  determination  of 
the  fitness  issue  while  flagging  the  others 
has  been  the  most  realistic  and  adminis¬ 
tratively  desirable  way  of  resolving  the 
issue  of  fitness.  If  a  negative  finding  of 
fitness  was  made  in  the  selected  applica¬ 
tion  proceeding  (and  that  finding  be¬ 
came  administratively  final) ,  other 
flagged  applications  were  denied  on  the 
basis  ot  the  same  negative  fitness  find¬ 
ing.  Once  an  applicant  had  failed  to 
show  that  it  was  fit  to  receive  the  au¬ 
thority  sought,  it  had  to  establish  af¬ 
firmatively  its  fitness  before  any  new 
applications  would  be  granted. 
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Discussion  of  Proposed  Procedures 

Because  of  the  possible  delay  Inherent 
in  formally  contesting  an  applicant’s  fit¬ 
ness  in  the  selected  application  proceed¬ 
ing,  which  could  defer  a  decision  on  that 
issue  in  all  of  its  pending  applications, 
if  flagged,  and  because  of  the  need  to 
afford  an  applicant  an  opportunity  to  be 
heard  on  the  question  of  flagging  its 
other  applications,  the  Commission  has 
proposed  revised  procedures  to  be  fol¬ 
lowed  and  the  standards  to  be  applied 
in  determining  whether  a  fitness  flag  is 
to  be  raised. 

These  proposed  procedures,  in  con¬ 
formity  vdth  the  findings  of  the  Court 
m  the  North  American  Van  Lines,  Inc. 
cases,  supra,  are  being  applied  on  an  in¬ 
terim  basis  to  those  carriers  currently 
subject  to  fitness  questions  so  that  they 
may  enjoy  the  benefits  of  the  proposed 
procedures  and  so  that  this  Commission 
may  continue  the  efiBcient  and  expediti¬ 
ous  handling  of  its  caseload. 

The  proposals  provide  information  to 
the  public  respecting  the  standards  for 
flagging  and  the  method  by  which  the 
question  of  fitness  may  be  initiated.  The 
Bureau  of  Enforcement  may  no  longer 
intervene  in  application  proceedings  on 
its  own;  instead  the  Bureau  will  be  re¬ 
quired  to  make  a  request  to  participate 
in  an  application  proceeding  to  the  Com¬ 
mission  or  the  appropriate  Division 
which  shall  make  a  determination  as 
to  whether  this  request,  if  approved, 
could  result  in  a  negative  fitness  finding. 
If  the  Bureau  is  ordered  to  participate, 
an  appropriate  application  will  be  se¬ 
lected  as  the  proceeding  in  which  the 
issue  of  fitness  shall  be  determined  (this 
proceeding  shall  be  consolidated.  If  ad¬ 
ministratively  possible,  with  an  investi¬ 
gation  or  complaint  proceeding  involv¬ 
ing  applicant  on  the  same  issues).  The 
fitness  matters  raised  in  the  selected 
application  proceeding  may  have  no 
relation  to  other  Issues  in  the  case.  An 
order  would  then  be  Issued  notifying  aU 
parties  of  the  fitness  participation.  The 
applicant  would,  by  an  appnpiiate 
order,  be  afforded  an  opportunity  to  show 
cause  why  its  other  pending  applications 
should  not  be  flagged  for  fitness  (held 
open  imtil  resolution  of  the  fitness  issue 
in  the  selected  application  proceeding). 
The  order  would  also  notify  applicant 
in  general  of  the  statutes,  requirements, 
rules,  and  regulations  allegedly  violated 
and  the  general  substance  of  the  allega¬ 
tions  made  and  identify  all  pending  ap- 
plimtions  in  which  flagging  is  to  be 
considered.  The  Bureau  of  Enforcement 
or  DOT  would  then  be  required  to  ad¬ 
vise  applicant  in  writing  of  all  matters 
of  fact  and  law  to  be  asserted  with  sufB- 
cient  particularity  to  make  clear  the 
violations  alleged  and  the  nexus  alleged 
to  exist  between  those  violations  and 
other  pending  applications  in  which  flag¬ 
ging  is  being  considered.  Applicant  would 
be  afforded  an  opportunity  to  submit 
written  representations  to  show  why  all 
or  any  of  its  pending  Identified  appli¬ 
cations  should  not  be  flagged,  and  the 
Bureau  and  DOT  would  have  an  oppor- 
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tunity  to  respond  to  those  representa¬ 
tions. 

Failure  of  an  applicant  timely  to  re¬ 
spond  in  a  show  cause  proceeding  will  be 
construed  as  waiver  of  its  right  to  hear¬ 
ing  on  the  flagging  Issue  and  will  cause 
the  pending  identified  applications  to  be 
fiagged.  The  issuance  of  a  show  cause  or¬ 
der  or  an  order  authorizing  fitness  par¬ 
ticipation  with  the  described  show  cause 
requirements  will  temporarily  bar  issu¬ 
ance  of  authority  or  consummation  in 
any  designated  application  proceeding 
until  the  issue  of  whether  or  not  that 
designated  application  proceeding  should 
be  fiagged  is  determined  (70  day  limit  for 
determination)  by  the  Commission  or  a 
Division  thereof.  The  determination  of 
the  Commission  or  Division  would  be 
made  in  an  appropriate  order.  This  order 
shall  be  subject  to  petitions  for  recon¬ 
sideration  under  the  Commission’s  rules 
of  practice.  Denial  of  the  petition  shall 
result  in  an  order  sufficient^  final  to  be 
appropriate  for  judicial  review.  Pending 
applications  not  fiagged  shall  be  proc¬ 
essed  to  final  determination  on  all  i^ues. 
These  determinations  (fiagging  of  pend¬ 
ing  applications;  the  fitness  issue  itself) 
shall  be  expedite. 

Future  applications  by  the  same  car¬ 
rier  shall  be  noticed  and  added  to  the  list 
of  identified  applications  in  which  the 
question  of  fiagging  has  been  raised  and 
resolved  in  the  show  cause  proceeding.  If 
the  show  cause  proceeding  has  already 
been  resolved,  applicant  will  be  required 
to  petition  the  Commission  to  have  a  new 
application  excluded  from  flagging  (fail¬ 
ure  to  petition  shall  be  construed  as  a 
waiver).  An  administratively  final  ad¬ 
verse  fitness  finding  shall  result  in  denial 
of  the  application  in  the  selected  pro¬ 
ceeding  and  all  designated  pending 
fiagged  applications.  In  subsequently 
filed  applications,  the  applicant  will  be 
expected  (and  required)  to  establish  its 
fitness  as  in  any  ordinary  proceeding,  ex¬ 
cept  that  the  Commission  may  take  offi¬ 
cial  notice  of  the  prior  adverse  fitness 
finding. 

The  proposed  action  is  not  expected 
significantly  to  affect  the  quality  of  the 
human  environment  within  the  meaning 
of  the  National  Environmental  Policy 
Act  of  1969.  No  oral  hearing  is  contem¬ 
plated  at  this  time,  but  anyone  wishing 
to  make  representations  in  favor  of  or 
against  the  proposals  below  may  do  so  by 
the  submission  of  written  data,  views,  or 
arguments.  An  original  and  15  copies 
(wherever  possible)  of  such  data,  views, 
or  arguments  shall  be  filed  with  this 
Commission  on  or  before  September  13. 
1976.  Written  submissions  will  be  avail¬ 
able  for  public  inspection  during  regular 
business  hours  at  the  offices  of  the  In¬ 
terstate  Commerce  Commission,  12th  and 
Constitution  Avenue,  Washington,  D.C. 

Notice  to  the  general  public  of  the 
matter  herein  under  consideration  will 
be  given  by  depositing  a  copy  of  this  no¬ 
tice  in  the  Office  of  the  Secretary  of  the 
Commission  for  public  inspection  and  by 
filing  a  cop  thereof  with  the  Director, 
Office  of  the  Federal  Register. 
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By  the  Commission.  (Commissioner 
Corber  concurred  and  Commissioner 
MacFarland  did  not  participate.) 

Accordingly,  it  is  proposed  that  the  fol¬ 
lowing  procedures  be  adopted  at  49  CFR 
1067. 

PART  1067  FITNESS  FLAGGING 
PROCEDURES 

§  1067.1  'Threshold  occurrence  signaling 
possible  flagging  issues. 

(a)  Institution  of  a  formal  Commis¬ 
sion  investigation  into  alleged  violations 
of  law  that  reasonably  appear  to  bear  on 
applicant’s  fitness,  willingness,  and  abil- 
i^  to  conduct  regulated  carrier  oper¬ 
ations; 

(b)  Participation  by  the  Bureau  of  En¬ 
forcement  or  the  Department  of  Trans¬ 
portation  to  develop  a  record  concerning 
fitness  in  an  application  proceeding  seek¬ 
ing  ICC  operating  authority  or  approval 
of  a  transaction  under  section  5  of  the 
Act. 

§  1067.2  Standard  for  flagging. 

Allegations  chall3nging  the  fitness, 
willingness  and  ability  of  an  application 
to  conform  to  the  provisions  of  the  Act 
and  the  requirements,  rules  and  regula¬ 
tions  of  the  Commission  thereunder,  as 
to  which  there  is  probable  cause  for  be¬ 
lieving  that  ultimately  the  applicant  will 
not  be  able  to  meet  statutory  require¬ 
ments  for  favorable  Commission  action 
on  an  application  for  onerating  authority 
or  for  authoritv  to  undertake  a  financial 
transaction  within  the  meaning  of  sec¬ 
tion  5(2)  of  jUje  Act,  including: 

(a)  Past  uncorrected  or  other  signifi¬ 
cant  violations  denoting  an  indifference 
by  the  applicant  towards  lawful  stand¬ 
ards  of  behavior,  or  a  pattern  of  neglect 
of  its  duties  towards  the  public  that  be¬ 
tokens  a  refusal  volimtarlly  to  meet  its 
duties  under  the  Interstate  Commerce 
Act;  or 

(b)  Flagrant  and  persistent  disregard 
of  pertinent  provisions  of  the  Act  or  our 
lawful  reoulrements,  rules,  or  regulations 
(rather  than,  for  Instance,  a  bona  fide 
difference  of  opinion  or  interpretation 
regarding  the  carrier’s  rights) . 

§  1067.3  Procedure  to  determine  Bu¬ 
reau  of  Enforcement  participation  in 
application  proceedings. 

(a)  Upon  its  determination  that  it  has 
Information  tending  to  put  in  question 
the  fitness  of  an  applicant,  the  Bureau 
of  Enforcement  shall  request  that  It  be 
directed  to  participate  in  an  application 
proceeding  arising  under  any  of  the  fol¬ 
lowing  sections  of  the  Act;  5,  207,  209, 
211,  309(c),  309(g),  or  410(c).  This  re¬ 
quest,  which  shall  be  made  to  the  appro¬ 
priate  Division  or  to  the  Commission, 
shall  include  a  summary  of  the  evidence 
which  the  Bureau  proposes  to  Introduce 
in  the  context  of  the  entire  record.  In 
considering  the  request,  the  apnropriate 
Division  or  the  Commission  shall  base  its 
decisliHi  to  direct  the  Bureau  to  partici¬ 
pate  on  fitness  upon  the  publicly  an¬ 
nounced  standard.  Upon  a  declsicm  to 
order  the  Bureau  to  participate  in  the 
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apidicatkm  i>roceeding,  an  aiH>ropriate 
order  will  be  entered  In  the  proceeding, 
notifying  the  parties  of  the  fitness  par¬ 
ticipation. 

(b)  Upon  the  institution  of  a  formal 
investigation  proceeding  involving  issues 
bearing  upcm  an  applicant’s  fitness  or 
qualifications,  willingness  and  ability  to 
conduct  regulated  operations,  the  Com¬ 
mission,  a  Division,  or  the  Vice  Chair¬ 
man,  as  appropriate,  will  select  a  pending 
application,  if  any.  of  that  applicant  and 
by  order  direct  the  Bureau  of  Enfwce-' 
ment  to  participate  on  the  issue  oi  fitness 
if  warranted. 

§  1067.4  Intervention  or  participatitm 
by  the  Department  of  Transportation. 

(a)  The  Department  of  Transportation 
may  participate  in  application  proceed¬ 
ings  on  the  issue  of  carrier  fitness*  by 
notifying  the  applicant  and  filing  a  peti¬ 
tion  for  leave  to  intervene  setting  forth 
generally  the  nature  of  the  evident  it 
will  present,  within  30  days  (protest 
period)  of  publication  of  a  notice  of  such 
application  in  the  Federal  Register.  DOT 
may  also  petition  to  intervene  in  any  fit¬ 
ness  fiag  show-cause  proceeding  by  filing 
a  petition  and  verified  written  represen¬ 
tations  during  the  same  20  day  period 
governing  applicant  in  Item  7,  infra.  In 
such  a  situation,  applicant  may  reply 
thereto  within  15  days  of  such  filing,  if 
the  D^}artment  of  Transportation  has 
not  petitioned  to  interevne  cm  the  Issues 
of  fitness  and  fiagging  under  the  above 
procedures,  its  subsequent  participation 
may  be  authorized  at  the  discretion  of 
the  Commission. 

(b)  Under  the  procedures  here  an¬ 
nounced,  there  is  no  change  contem¬ 
plated  in  the  Department  of  Transporta¬ 
tion’s  right  to  file  a  formal  complaint 
with  the  Commission  or  a  petition  for  the 
Commission  to  institute  on  its  own 
motion  a  formal  investigation  proceed¬ 
ing,  with  respect  to  the  activities  and 
practices  of  a  regulated  carrier. 

§  1067.5  Flagging  keyed  to  applications 
j  only. 

Show-cause  fiagging  procedures,  if  any. 
will  be  undertaken  only  in  the  appli¬ 
cation  proceeding  in  which  the  Bureau 
Enforcement  or  the  Department  of 
Transports  ticm  is  participating  on  fit¬ 
ness. 

§  1067.6  Flagging  consideration  to  be  by 
show-cause  procedure  with  opportu- 
t  nhy  to  be  heard. 

When  the  decision  is  to  consider  the 
fiagging  of  pending  applications,  either 
the  ord^  authorizing  the  Bureau  of  En¬ 
forcement  or  DOT  to  participate  on  the 
issue  of  fitness,  or  a  separate  show-cause 
order  issued  as  a  matter  of  convenience, 
will  state  in  general  the  statutes,  re- 
quir^ents.  rules,  and  regulations  al¬ 
legedly  violated  and  the  general  sub¬ 
stance  of  the  allegations  made;  identify 
by  individual  docket  numbers  all  at  those 
pending  application  proceedings  in  which 
fitness  fiagging  is  to  be  considered.  The 

*See  Memorandum  ci  Agreement  between 
IOC  and  DOT,  dated  April  3. 1967,  provision  2. 


order,  served  and  docketed  in  the  usual 
manner,  will  require  the  Bureau  of  En¬ 
forcement  or  the  Department  of  Trans¬ 
portation  within  10  days  from  its  issuance 
to  advise  applicant  in  wlrting  of  all 
matters  of  fact  and  law  to  be  asserted 
with  sufDcient  particularity  to  make 
clear  the  violations  alleged  and  the  nexus 
alleged  to  exist  between  those  viiriations 
and  the  application  proceeding  in  which 
fitness  fiagging  is  being  considered; 
afford  applicant  an  (^portimlty  to  sub¬ 
mit  within  20  days  thereafter  any  verified 
written  representations  including  facts 
and  arguments  tending  to  show  cause 
why  all  or  any  of  its  applications  should 
not  be  fiagged  for  fitness,  and  afford  the 
Bureau  of  Enforcement  or  the  Depart¬ 
ment  of  Transportation  15  days  to  reply 
to  applicant’s  representations. 

§  1067.7  Flagging  consideration  a  tem¬ 
porary  bar  to  grants  of  applications. 

’The  issuance  of  a  show-cause  order,  or 
an  order  authorizing  fitness  particii>ation 
with  the  described  show-cause  require¬ 
ments  does  not  constitute  fiagging.  It 
will,  however,  temporarily  bar  issuance 
of  authority  in  any  designated  applica¬ 
tion  procee^ng  until  the  issue  of  fitness 
fiagging  is  determined  for  a  period  of  no 
longer  than  70  days  after  the  issuance  of 
such  order,  except  any  extension  of  time 
granted  applicant  for  any  authorized  or 
required  filing  shall  not  be  counted. 

§  1067.8  Flagging  triggered  upon  fail¬ 
ure  of  applicant  to  respond. 

Failure  of  any  applicant  subject  to  a 
fitness  fiagging  show-cause  order,  or 
such  provision  in  any  order,  to  file  veri¬ 
fied  representations  within  the  time 
^secified  therein,  as  of  the  due  date  for 
such  filing,  shall  cause  the  designated 
£q)plications  to  be  fiagged  for  fitness  and 
the  parties  will  be  so  notified.  A  copy  of 
such  notice  will  be  placed  in  the  docket 
of  each  of  the  api^cations  designated. 

§  1067.9  Flagging  decision  announced 
by  Commission  or  division  thereof. 

Upon  determination  that  the  applicant 
has  shown  that  the  fitness  fiag  should  not 
be  raised  or  has  failed  to  make  such 
showing  with  respect  to  any  or  all  of  the 
designated  applications,  the  Ccxnmission 
or  the  appropriate  Division  thereof  will 
issue  an  order  setting  forth,  at  least  in 
general  terms,  its  findings  with  respect  to 
the  publicly  annoimced  standard  and 
specify  the  particular  aFq?lications  to 
which  those  findings  and  the  fitness  flag, 
if  any,  apply.  Commission  action  on  the 
fitness  flagging  issue  is  not  a  decision  on 
the  question  of  applicant’s  fitness,  and 
shall  not  be  construed  as  such. 

§  1067.10  Flagging  procedure  may  be 
initiated  where  warranted  at  any  stage 
of  proceeding. 

Should  a  determination  be  made  that 
a  fitness  fiagging  procedure  is  not  war¬ 
ranted  or  should  a  fitness  issue  not  be 
raised  at  the  outset  and  a  situation  de- 
vd(^  at  a  later  stage  of  any  proceeding 
that  suggests  that  fiagging  appears  ap¬ 
propriate,  flagging  may  be  presented  as 
an  issue  upon  formatpetitlon  under  these 
same  announced  procedures. 


§  1067.11  New  applicatiem  filed  after 
commencement  of  fitness  proceeding. 

Where  there  is  fitness  participation  in 
an  application  proceeding  by  the  Bureau 
of  Ekiforconent  or  the  Department  of 
Transportation  and  either  fitness  flag¬ 
ging  is  under  consideration  or  a  fitness 
flag  has  been  raised,  a  new  application 
by  the  same  applicant  will  by  notice  be 
added  to  the  list  of  designated  proceed¬ 
ings  imless  with  the  application  there  is 
filed  a  petition,  a  copy  of  which  is  served 
on  the  Bureau  of  Enforcement  or  the 
Department  of  Transportation,  as  appro¬ 
priate,  to  have  it  excluded  therefrom.  The 
petitiem  must  set  forth  applicant’s  al¬ 
leged  justification  for  such  exclusion  and 
action  thereon  will  not  be  taken  sooner 
than  30  days  after  notice  of  the  applica¬ 
tion  is  published  in  the  Federal  Register. 
Action  on  the  petition  will  be  by  an  order 
of  the  Commission  or  a  Division  thereof 
and  governed  by  the  annoimced  stand¬ 
ard. 

§  1067.12  Proccs&ing  pending  applica¬ 
tions. 

All  pending  application  proceedings 
affected  by  fiagging  consideration  or 
designated  as  fiagged  will  move  forward 
toward  a  final  disposition  of  all  other 
issues,  but  all  findings  on  fitness  will  be 
withheld.  Any  proceeding  that  has  other¬ 
wise  reached  administrative  finality  but 
has  not  resulted  in  the  issuance  of 
operating  rights  or,  in  the  case  of  finance 
proceedings,  authority  to  consummate 
the  transaction,  prior  to  its  designation 
for  show-cause  fitness  flagging  consider¬ 
ation,  will  by  such  designation  be  re¬ 
opened  or  held  open  for  reconsideration 
on  the  issue  of  fitness  until  its  is  either 
determined  that  fiagging  is  not  war¬ 
ranted,  the  fitness  issue  is  resolved,  or 
the  fitness  flag  is  removed. 

§  1067.13  Commission  review  of  show- 
cause  order. 

Applicant’s  filing  of  representations 
under  the  show -cause  order  serves  as  a 
prompt  and  adequate  opportunity  for 
Commission  review  of  that  order,  and 
may  include  a  prayer  for  reconsideration 
of  the  issuance  of  the  show-cause  order, 
if  applicant  believes  it  appropriate.  No 
separately-filed  [>etltion  for  reconsidera¬ 
tion  will  be  entertained.  Any  decision  to 
flag  or  not  to  fiag  will  result  in  issuance 
of  an  order  by  the  Commission  or  a  EHvl- 
slon  thereof  in  all  proceedings  where 
flagging  is  contested  and  that  order  will 
be  subject  to  petitions  for  reconsideration 
under  the  Commission’s  rules  of  practice 
and  will  be  disposed  of  as  promptly  as 
possible. 

§  1067.14  Fitness  cases  to  be  cxpeilited. 

'The  application  proceeding  in  which 
the  fitness  issue  is  being  contested  will  be 
processed  on  an  expedited  basis  to  the 
extent  consistent  with  the  Commission’s 
other  responsibilities. 

§  1067.15  Consolidation  of  proceedings. 

To  the  extent  equitable  and  practi¬ 
cable,  the  application  proceeding  in 
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which  fitness  is  being  contested  will  be 
consolidated  with  investigation,  com¬ 
plaint.  or  other  proceeding  Involving  the 
same  or  similar  allegations. 

§  1067.16  Effect  of  adverse  fitness  find* 
ing  on  other  proceedings. 

Where  the  fitness  fiag  has  been  raised, 
an  administratively  final  determination 
that  applicant  has  failed  to  show  that  it 
is  fit  will  provide  a  sufficient  basis  for 
disposition  of  all  designated  pending  ap¬ 
plications.  Following  an  administratively 
final  ultimate  finding  tmfavorable  to  ap¬ 
plicant,  all  flagged  proceedings  wUl  be 
denied  by  appropriate  order. 


§  1067.17  Adverse  fitness  finding  does 
not  predode  new  applications  bat 
nmy  be  considered. 

Following  an  administratively  final  fit¬ 
ness  determination  unfavorable  to  appli¬ 
cant,  fitness  participation  in  any  of  its 
subs^uently  filed  applications  and 
flagging  consideration  will  be  considered 
on  the  same  basis  as  the  application  of 
any  carrier  not  previously  found  unfit,  in 
accordance  with  the  procedures  an- 
notmeed  herein.  However,  official  notice 
of  all  prior  findings  is  appropriate  and 
may  be  found  to  bear  on  applicant’s 
fitness. 

|FR  Doc.76-23128  FUed  8-6-76:8:45  am] 
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DEPARTMENT  OF  STATE 

Agency  for  International  Devetopment 

(Redelegatlon  of  Authority  Mo.  99.1.73] 
AID  AFFAIRS  OFFICER,  INDIA 

Redelegation  of  Authority  Regarding 
Contracting  Functions;  Correction 

In  FR  Doc.  75-26353  appearing  at  page 
45451  In  ttie  Federal  Register  of  Octo¬ 
ber  2,  1975,  the  second  and  third  lines 
of  the  redelegation  headings  are  cor¬ 
rected  to  read  “AID  Affairs  OfBcer,  In¬ 
dia”,  in  lieu  of  “Director  of  the  OflBce 
of  Contract  Management.” 

August  2,  1976. 

Hugh  L.  Dwelley, 
Director,  Office  of 
Contract  Management. 

[FR  Doc.76-23100  Filed  8-6-76;8:45  ami 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and  Firearms 

[Notice  No.  76-7] 

TECHNICAL  SUBCOMMITTEE  OF  THE  AD¬ 
VISORY  COMMITTEE  ON  EXPLOSIVES 

TAGGING 

Closed  Meeting 

Pursuant  to  Section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463) ,  notice  is  hereby  given  that 
a  closed  meeting  of  the  Technical  Sub¬ 
committee  to  the  Advisory  Committee  on 
Explosives  Tagging  will  be  held  on  Sep¬ 
tember  9,  1976,  at  the  Federal  Buildiiig, 
12th  and  Pennsylvania  Ave.  NW..  Wash¬ 
ington,  D.C.,  Room  5041  beginning  at 
9:00  ajn.  (e.d.t.). 

The  Technical  Subcommittee  will  dis¬ 
cuss  detailed  proprietary  scientific  and 
technical  data  concerning  various  candi¬ 
date  explosive  tagging  systems  that  can 
be  used  in  the  detection  and  identifica¬ 
tion  of  explosives.  The  Information  which 
will  be  presented  and  discussed  during 
the  meeting  will  consltitute  trade  secrets 
and  ccxnmercial  or  financial  information 
from  a  person  privileged  or  confidential 
within  the  ambit  of  Title  5,  United  States 
Code,  Section  552(b)  (4) .  Accordingly,  the 
meeting  of  the  Technical  Subcommittee 
of  the  Advisory  Committee  on  Explosive 
Tagging  will,  imder  authority  of  Section 
10(d)  of  the  Federal  Advisory  Ccxmnlttee 
Act  (Public  Law  92-463) ,  not  be  open  to 
the  public. 

All  communications  regarding  this  Ad¬ 
visory  Committee  meeting  should  be  ad¬ 
dressed  to  the  Bureau  of  Alcohol,  Tobac¬ 
co  and  Firearms,  Washington,  DC  20226, 
Att^tion:  Mr.  Robert  F.  Dexter,  Com¬ 
mittees  Manager,  Technical  Services 
Division.  Explosives  Technology  Branch, 
Room  8233. 


Dated:  August  2, 1976. 

Rex  D.  Davis, 
Director,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 
[FR  Doc.76-23644  Filed  8-6-76:8:45  am] 


Customs  Service 

CERTAIN  SCISSORS  AND  SHEARS 
FROM  BRAZIL 

Preliminary  Countervailing  Duty 
Determination 

July  28, 1976. 

On  April  6, 1976,  a  “Notice  of  Receipt  of 
Countervsdling  Duty  Petition  and  Initia¬ 
tion  of  Investigation”  was  published  in 
the  Federal  Register  (41  FR  14547) .  The 
notice  indicated  that  a  petition  had  been 
received  alleging  that  payments,  be¬ 
stowals,  rebates  or  refunds,  granted  by 
the  Brazilian  Government  upon  the 
manufacture,  production,  or  exportation 
of  certain  scissors  and  shears  from  Brazil 
constitute  the  payment  or  bestowal  of  a 
bounty  or  grant,  directly  or  indirectly, 
within  the  meaning  of  section  303  of  the 
Tariff  Act  of  1930,  as  amended  (19  n.S.C. 
1303)  (referred  to  in  this  notice  as  “the 
Act”) . 

The  scissors  and  shears  are  provided 
for  in  the  Tariff  Schedules  of  the  United 
States  as  scissors  and  shears  valued  at 
more  than  $1.75  per  dozen  under  item 
number  650.91. 

On  the  basis  of  an  investigation  con¬ 
ducted  pursuant  to  section  159.47(c), 
Customs  Regulations  (19  cm  159.47(c) ) , 
it  tentatively  has  been  determined  that 
benefits  have  been  received  by  the 
Brazilian  manufacturers/exporters  of 
certain  scissors  and  shears  which  may 
constitute  bounties  or  grants  within  the 
meaning  of  the  Act.  Tliese  benefits  In¬ 
clude  the  granting  to  manufacturers  and 
exporters  of  tax  credits  upon  export,  in¬ 
come  tax  reductions,  preferential  financ¬ 
ing,  and  the  exemption  from  import 
duties  and  certain  indirect  taxes  on  the 
Importation  of  capital  goods  used  in  the 
production  of  scissors  and  shears  for  ex¬ 
port.  Programs  tentatively  determined 
not  to  be  bounties  or  grants  within  the 
meaning  of  the  Act  include  the  exemp¬ 
tion  from  certain  indirect  taxes  upon 
exportation  of  the  scissors  and  shears 
under  consideration  and  the  exemption 
from  import  duties  and  certain  indirect 
taxes  on  the  importation  of  raw  mate¬ 
rials  used  in  the  production  of  scissors 
and  shears  to  be  exported.  A  final  de¬ 
cision  in  this  case  is  required  on  or  before 
February  9, 1977. 

Before  a  final  determination  is  made, 
consideration  will  be  given  to  any  rele¬ 
vant  data,  views  or  arguments,  sub¬ 
mitted  in  writing  with  respect  to  the  pre¬ 
liminary  determination.  Submissions 


should  be  addressed  to  the  Commissioner 
of  Customs,  1301  Constitution  Avenue, 
NW.,  Washington,  D.C.  20229,  in  time  to 
be  received  by  his  office  not  later  than 
September  8, 1976. 

This  preliminary  determination  is  pub¬ 
lished  pursuant  to  section  303(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19  U.S.C. 
1303(a)). 

Vernon  D.  Acres, 
Commissioner  of  Customs. 

Approved:  August  4, 1976. 

David  R.  Macdonald, 

Assistant  Secretary  of 
the  Treasury. 

[FR  Doc.76-23119  Filed  8-6-76:8:45  am] 


Office  of  the  Secretary 

[Public  Debt  Series— No.  18-76] 

TREASURY  NOTES  OF  SERIES  J-1979 
Interest  Rates 

August  4, 1976. 

The  Secretary  of  the  Treasury  an¬ 
nounced  on  August  3,  1976,  that  the  in¬ 
terest  rate  on  the  notes  described  in  De¬ 
partment  Circular — Public  Debt  Series — 
No,  18-76,  dated  July  29,  1976,  wiU  be 
6 ye  percent  per  annum.  Accordingly,  the 
notes  are  hereby  redesignated  6% 
percent  Treasury  Notes  of  Series  J-1979. 
Interest  on  the  notes  will  ^  payable  at 
the  rate  of  6%  percent  per  annum. 

David  Mosso, 
Fiscal  Assistant  Secretary. 

[FR  Doc.76-23038  Filed  8-6-76:8:45  am] 

DEPARTMENT  OF  JUSTICE 

UNITED  STATES  V.  GUAM  POWER 
AUTHORITY 

Proposed  Consent  Judgment  in  Action  To 
Enjoin  Discharge  of  Pollutants 

In  accordance  with  Departmental 
Policy.  28  C.F.R.  5  50.7,  38  Fed.  Reg. 
19020,  notice  is  hereby  given  that  on  or 
about  August  4, 1976,  a  propiosed  consent 
decree  in  United  States  v.  Guam  Power 
Authority,  was  lodged  with  the  District 
Court  of  Guam.  The  proposed  decree  re¬ 
quires  Guam  Power  Authority  to  achieve 
final  compliance  with  sulfur  dioxide  new 
source  performance  standards  at  its 
Cabras  station  not  later  than  July  31, 
1981,  if  flue  gas  desulfurization  equip¬ 
ment  is  chosen  by  the  company,  or  earlier 
if  low  sulfur  fuel  oil  is  to  be  used.  In 
addition,  the  company  is  required  to  sub¬ 
mit  detailed  financial  and  operating  in¬ 
formation  to  the  Court  for  evaluation. 

TTie  Department  of  Justice  will  re¬ 
ceive  for  30  days  from  the  date  of  pub¬ 
lication  of  this  notice  written  comments 
relating  to  the  proposed  Judgment. 
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Comments  should  be  addressed  to  the 
Assistant  Attmmey  General  for  the  Land 
and  Natural  Resources  Division,  Depart¬ 
ment  of  Justice,  Washington,  D.C.  20530, 
and  refer  to  United  States  v.  Guam 
Power  Authority,  D.J.  Ref.  90-5-2-1-35. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  District  of  Guam, 
Agana,  Guam;  the  Region  K  Office  of 
the  Environmental  Protection  Agency, 
Enforcement  Division,  100  California 
Street,  San  Francisco,  California  94111; 
the  Clerk  of  the  District  Court,  District 
of  Guam,  U.S.  Courthouse.  As^na, 
Guam;  and  the  Pollution  Control  Sec- 
tion.  Land  and  Natural  Resources  Divi¬ 
sion,  Department  of  Justice.  Room  2625, 
Department  ot  Jtistice  Building,  Ninth 
Street  and  Pennsylvania  Avenue,  North¬ 
west,  Washington,  D.C.  A  copy  of  the 
proposed  consent  judgment  may  be  ob¬ 
tained  in  person  or  by  mail  from  the 
Pollution  Control  Section.  In  request¬ 
ing  a  copy,  please  enclose  a  check  in  the 
amount  of  $.60  (10  cents  per  page  re¬ 
production  charge)  payable  to  the 
Treasurer  of  the  United  States. 

Peter  R.  Taft, 

Assistant  Attorney  General, 
Land  and  Natural  Resources 
Division. 

(FR  Doc.76-23025  Filed  8-6-76:8:45  am] 


Antitrust  Division 

UNITED  STATES  V.  BANKAMERICA 
CORPORATION,  ET  AL 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  S  16,  the  fol¬ 
lowing  written  comment  on  the  proposed 
judgment  filed  with  the  United  States 
District  Court  for  the  Northern  District 
of  California  in  Civil  Action  No.  75  2109 
RFP,  United  States  of  America  v.  Bank- 
America  Corporation,  et  al..  was  received 
by  the  Department  of  Justice  and  is 
published  herewith,  together  with  Jus¬ 
tice’s  response  to  this  comment. 

Dated:  August  2, 1976. 

Charles  F.  B.  McAleer, 
Assistant  Chief,  Judgments  and 
Judgment  Enforcement  Section. 

Carlisle,  Pa.,  May  27, 1976. 
Dwight  B.  Moore,  Esq., 

Be:  U.S.  v.  Bank  America  Corp.  et  al  Includ¬ 
ing  E.  Hornsby  Wasson  N.D.  Cal.  Civ. 
#75-2019RPP. 

DwioBT  B.  Moore.  Bsq. 

Antitrust  Division, 

U.S.  Department  of  Justice, 

U.S.  Court  House. 

Los  Angeles.  Calif. 

Dear  Sirs:  Consideration  of  the  proposed 
consent  Judgment  shouid  be  deferred  untU 
an  adequate  competitive  Impact  statement  is 
prepared  and  pubUshed  for  comment. 

Part  IV  of  the  Competitive  Impact  State¬ 
ment  is  Inadequate  in  that  It  focuses  only  on 
the  possiblUty  of  negative  effects  on  com¬ 
petition  in  event  the  already  terminated  re¬ 
lationship  between  defendant  Wasson  and 
the  BankAmerlca  defendants  had  persevered. 

Quite  Ignoring  essential  mootness  of  the 
order  to  which  the  parties  are  agreeable  and 


consequent  imposition  on  the  court  implicit 
in  praying  it  to  enter  a  largely  empty  order, 
it  is  submitted  that  the  Justice  Department 
has  a  burden  to  develop  aU  competitive  as¬ 
pects  of  the  order,  nils  includes,  without 
limitation,  effects  on  BankAmerlca  defend¬ 
ants  of  loss  of  a  dlrectm  of  defendant  Was¬ 
son’s  experience  and  expertise.  Restated,  to 
what  degree  wlU  the  competitive  effort  of  the 
BankAmerlca  enterprise  (and,  ultimately  its 
equity  and  debt  holders)  be  injured  by  loss 
of  Mr.  Wasson’s  talents? 

This  will  require  exposition  of  not  only  his 
experience  and  expertise  but  also  the  predi¬ 
cates  for  his  invitation  to  join  the  Bank- 
America  boards  and  an  assessment  of  his 
conduct  whilst  a  number  of  those  boards. 

If  it  should  develop  that  anti-competitive 
motivations  and/or  activities  were  Involved, 
the  proposed  order  is  inadequate.  If  it  should 
develop  that  no  such  motivations  and/or 
activities  were  Involved,  the  court  might  well 
entertain  a  motion  for  dismissal- by  reason 
of  mootness  but  the  public  would  have  op¬ 
portunity  to  weigh  social  costs  of  both  the 
proceeding  and  limitation  on  BankAmerlca 
shareholders’  choice  of  directors.  In  either 
event,  adequacy  of  Section  8  of  the  Clay¬ 
ton  Act  to  a  competitive  international  eco- 
omy  would  be  illuminated. 

Very  truly  yours, 

John  A.  Maher. 

U.S.  Department  of  Jusncx, 

Antttrust  Division, 

Los  Angeles,  Calif.,  July  14  1976. 

Re:  United  States  v.  Bank  America  Corp.,  et 
al. 

Mr.  John  A.  Maher, 

726  Sherwod  Drive, 

Carlisle.  Pa. 

Dear  Mr.  Maher:  This  letter  responds  to 
your  letter  of  May  27,  1976  in  which  you 
made  the  following  inquiry:  to  what  degree 
will  the  competitive  effort  of  the  Bank¬ 
Amerlca  enterprise  (and,  ultimately  its  equi¬ 
ty  and  debt  holders)  be  Injured  by  loss  of 
Mr.  Wasson’s  talents? 

Section  8  of  the  Clayton  Act  requires  no 
proof  of  an  actual  restraint  of  trade  as  an 
element  of  the  violation  and,  accordingly,  no 
evidence  of  an  actual  restraint  was  obtained 
in  preparing  the  case  for  iTlal.  Thus,  the 
Competitive  Impact  Statement  does  not  de¬ 
scribe  existing  restraints  and  analyze  the 
adequacy  of  the  judgment  in  providing  a 
remedy,  but  rather  addresses  only  the 
anticipated  curative  effects  on  competition 
of  the  proposed  final  judgment.  Similarly, 
the  Competitive  Impact  Statement  addresses 
only  those  curative  oompetltlve  effects  which 
were  sought  to  be  realized  by  the  enactment 
and  enforcement  of  Section  8. 

The  legislative  materials  used  during  Con¬ 
gress’  consideration  of  and  passage  of  Sec¬ 
tion  8  are  helpful  in  Identlfjrlng  the  competi¬ 
tive  dangers  sought  to  be  remedied  by  the 
act.  In  1914,  President  Wilson  addressed  Con¬ 
gress  calling  for  the  enactment  of  a  law  (the 
Clayton  Act)  which  would  prohibit  inter¬ 
locking  directorates  which  ...  “in  effect  re¬ 
sult  in  making  those  who  borrow  and  those 
who  lend  practically  one  and  the  same,  those 
who  sell  and  those  who  buy  but  the  same 
persons  trading  with  one  another  under 
different  names  and  in  different  combina¬ 
tions,  and  those  who  affect  to  compete  in  fact 
partners  and  masters  of  some  whole  field  of 
business.  .  .  ,•*  Thus  it  was  the  potential  for 
anticompetitive  behavior  by  the  interlocked 
corporations  which  Congress  sought  to 
remedy. 

The  Clayton  Act  Imposed  upon  the  At¬ 
torney  General  responsibility  for  the  enforce¬ 
ment  of  Section  8  and  consequently  the  re- 
sponslbUlty  to  remedy  the  oompetltlve 
dangers  addressed  by  Congress  in  the  act.  It 


is  the  position  of  the  Depcutment  of  Justice 
that  these  are  the  only  effects  on  competition 
which  are  properly  reviewed  by  the  Depart¬ 
ment  in  the  Competitive  Impact  Statement. 

If  BankAmerlca  Corporation  or  its  stock¬ 
holders  have  suffered  or  will  in  the  future 
suffer  any  injury  as  a  result  of  Mr.  Wasson’s 
resignation  from  its  Board  of  Directors  and 
should  it  be  determined  through  the  pend¬ 
ing  litigation  that  his  concurrent  service  on 
the  -Boards  of  Directors  of  the  BankAmerlca 
companies  and  the  Prudential  Insurance 
Company  constitutes  a  violation  of  Section  8 
of  the  Clayton  Act,  then  the  Injury  suffered 
would  be  only  that  which  directly  resulted 
from  remedying  a  violation  of  that  act.  It  is 
ordinarily  not  the  role  of  the  enforcement 
agency  to  balance  speculative  negative  effects 
of  the  enforcement  of  a  statute  against  its 
positive  remedial  effects.  Such  a  balancing 
process  has  already  been  done  by  Congress 
particularly  where,  as  here.  Congress  adopted 
a  per  se  standard  for  a  violation  of  Section  8. 
The  Injury,  if  such  exists,  is  a  price  which 
Congress  felt  was  necessary  to  pay  in  order  to 
assure  a  free  and  competitive  atmosphere  in 
the  board  rooms  of  the  nation's  corporations. 

In  other  respects,  comment  upon  any  com¬ 
petitive  Injury  to  the  BankAmerlca  enter¬ 
prise  would  be  inappropriate.  The  Depart¬ 
ment  of  Justice  has  no  reliable  information 
from  which  it  could  conclude  that  the  relief 
in  the  proposed  final  judgment  would  cause 
any  injury  to  any  corporation  or  individual 
stockholder.  Indeed,  it  is  the  central  thesis 
of  the  antitrust  laws  that  unrestrained  com¬ 
petition  between  many  businesses  acting  uni¬ 
laterally  will  yield  the  highest  quality  of 
products  and  services,  the  lowest  prices,  the 
best  allocation  of  economic  resources  and  the 
greatest  material  progress  for  all  the  citizens 
of  the  United  States.  {Northern  Pac.  K.  Co.  v. 
United  States.  356  UB.  1,  4  (1957) ) .  ’Thus  it  is 
our  expectation  that  the  BankAmerlca  com¬ 
panies,  the  BankAmerlca  stockholders  and 
other  citizens  of  the  nation  will,  in  the  long 
run,  benefit  from  the  elimination  of  this 
director  Interlock. 

Additionally,  the  Department  has  no  infor¬ 
mation  that  there  exists  any  scarcity  of  pro¬ 
spective  BankAmerlca  directors  whose 
abilities  and  qualifications  equal  those  of  Mr. 
Wasson.  It  is  reasonable  to  expect  that  other 
individuals,  who  do  not  have  a  concurrent 
fiduciary  duty  to  a  competing  corprantlon, 
could  serve  as  a  director  of  the  BankAmerlca 
companies  with  skill  and  judgment  equal  to 
that  of  Mr.  Wasson.  Moreover,  under  the 
terms  of  the  proposed  judgiMnt,  Bank¬ 
Amerlca  could  retain  the  services  of  Mr.  Was¬ 
son  If  It  could  persuade  him  to  terminate 
his  association  with  Prudential. 

Finally,  the  affidavit  of  Mr.  Wasson  (a  copy 
of  which  is  enclosed  for  your  convenience) 
declares  that  Mr.  Wasson  had  no  intention 
of  serving  as  a  director  of  either  of  the 
BankAmerlca  corporations  beyond  March  18. 
1976. 

TThank  you  for  your  Interest  in  this  litiga¬ 
tion  and  In  the  enforcement  of  the  antitrust 
laws. 

Sincerely  yours. 

.  Crossan  R.  Andersen, 

Attorney. 

United  States  District  Court 
Northern  District  or  Caufornia 

United  States  of  America,  Plaintiff,  v. 
Bankamerica  Corporation;  Bank  of  America 
Naticmal  Trust  St  Savings  Association;  Bank¬ 
ers  Trust  New  York  Corporation;  Bankers 
Trust  Company,  The  Prudential  Insurance 
Company  ot  America;  E.  Btomsby  Wasson; 
and  Paul  A.  Gorman,  Defendants.  (Civil  Ac¬ 
tion  No.  75  2109  RFPJ 
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state  of  California  |  _ 

County  of  San  Francisco  | 

E.  Hornsby  Wasson,  being  first  duly  sworn, 
deposes  and  says: 

1.  I  am  a  retired  Chairman  of  the  Board 
of  Pacific  Telephone  and  Telegraph  Company 
and  am  currently  Vice-Chairman  of  Stan¬ 
ford  Research  Institute  with  offices  located 
at  1660  Crocker  Plaza  Building.  San  Fran¬ 
cisco,  California. 

2.  I  was  bom  on  April  29. 1906. 

3.  Since  April  3.  1962.  I  have  served,  and 
continue  to  serve,  as  a  director  of  The 
Prudential  Ins\urance  Cmnpany  of  America 
(hereinafter  “Prudential”). 

4.  During  the  period  February  21,  1967  to 
J\me  6,  1975,  I  served  as  a  director  of  Bank 
of  America  National  Trust  and  Savings  As¬ 
sociation  (hereinafter  “Bank  of  America”). 
(See  Bzhlbit  A.  attached  hereto  and  incor¬ 
porated  herein  by  reference).  I  was  last 
elected  to  the  position  of  director  of  Bank 
at  America  on  March  18,  1976,  at  which  time 
X  was  69  years  of  age. 

6.  During  the  period  March  18,  1969  to 
June  6,  1976,  I  served  as  a  director  of  Bank- 
Amerlca  Corporation  (hereinafter  “Bank- 
Amerlca”).  (See  Exhibit  B.  attached  hereto 
and  inc<»porated  herein  by  reference) .  I  was 
last  elected  to  the  position  of  director  of 
BankAmerlca  on  March  18,  1976,  at  which 
time  I  was  69  years  at  age. 

6.  Pursuant  to  the  official  retirement  pol¬ 
icy  of  the  Bank  of  America,  adopted  by 
resolution  of  the  Board  of  Directors  on 
July  16, 1963,  “No  person  shall  be  eligible  for 
election  or  appointment  as  a  director  or  ad¬ 
visory  director  of  the  Association  after  reach¬ 
ing  the  age  of  70  years.”  (A  copy  of  this  reso¬ 
lution  certified  by  the  Secretion  of  Bank  of 
America,  is  attached  hereto  as  Exhibit  C  and 
IncorpcMwted  herein  by  reference).  Piusuant 
to  the  official  retirement  policy  of  BankAmer- 
ica,  adopted  by  resolution  of  the  Board  of 
Directors  on  December  16,  1968,  “No  person 
shall  be  eligible  to  stand  for  election  as  a 
director  of  the  Corporation  after  reaching 
the  age  of  70  years.”  (A  copy  of  this  resolu¬ 
tion,  certified  by  the  Secretary  of  Bank- 
America,  is  attached  hereto  as  Exhibit  D 
and  incmporated  herein  by  reference) .  I  was 
aware  of  the  retirement  policies  of  both  the 
Bank  of  Amolca  and  BankAmerlca  during 
the  tenure  of  my  service  as  a  director  of 
thoee  companies,  and  I  had  no  intention  or 
expectation  of  remaining  a  dlrectm’  of  either 
of  those  companies  beyond  the  expiration 
of  my  respective  terms,  March  18.  1976.  In 
accordance  with  retirement  policies  of 
the  Bank  at  America  and  BankAmerlca,  I 
would  have  been  ineligible  for  reelection  or 
appointment  sts  a  director  or  advisory  direc¬ 
tor  of  either  the  Bank  of  America  or  Bank- 
America  as  at  March  18,  1976  because  I  would 
be  70  years  at  age. 

7.  On  or  about  May  27,  1976, 1  was  advised 
of  Che  possible  institution  of  legal  action 
against  BankAmerlca.  Bank  of  America, 
Prudential  and  myself  as  a  result  of  my 
simultaneous  service  upon  the  Board  of  Di¬ 
rectors  of  the  aforementioned  companies. 
That  was  the  first  Instance  that  X  was  ever 
made  aware  of  any  possible  impropriety  aris¬ 
ing  out  of  my  simultaneous  directorships  of 
those  companies.  Whereupon,  on  June  6, 
1975  I  voluntarily  resigned  my  positions  as 
a  member  of  the  Board  of  Directors  of  Bank 
of  America  and  BankAmerlca  to  avoid  any 
appearance  of  the  possibility  of  Improper 
conduct  on  my  part.  That  decision  was  also 
a  result  of  my  knowing  that  I  could  not  be 
reelected  to  the  Board  of  Directors  of  either 
Bank  of  America  or  BankAmerlca  because  of 
my  age  and  their  respective  p<dlciee  against 
electing  anyone  a  director  who  was  70  years 
of  age  or  older  as  of  the  date  of  his  electkm. 


8.  I  am  no  longer  a  director  nor  am  X 
employed  or  consulted  by  eitber  the  Bank 
of  America  or  BankAmerlca. 

9.  Ihirsuant  to  the  aforementioned  official 
policies  of  Bank  of  America  and  Bank- 
Amerlca,  I  am  ineligible  for  further  service 
as  a  director  of  either  of  those  companies. 
Should  the  retirement  policies  with  req>eet 
to  members  of  the  Board  of  Directors  of 
eitber  Bank  of  America  cur  BankAmerlca 
change  at  any  time  in  the  fuure,  X  will  not. 
under  any  circumstances,  accept  a  position  or 
serve  as  a  director  of  either  Bank  of  America 
or  BankAmerlca  so  long  as  X  am  a  director  of 
Ib^dentlal. 

AFFIDAVIT  OF  E.  HORNSBT  WASSON 

10.  At  my  present  age,  X  have  no  intention 
of  becoming  Involved  as  a  member  of  the 
Board  of  Directors  of  any  bank  whatsoever. 

11.  X  have  never  been  a  defendant  in  any 
other  litigation  involving  Section  8  of  the 
Clayton  Act  or  any  other  federal  antitrust 
law. 

The  foregoing  statements  are  true  and  are 
based  upon  my  own  personal  knowledge. 

E.  Hobnsbt  Wasson. 

Subscribed  and  sworn  to  before  me  this  6th 
day  of  January,  1976. 

Hau>a  M.  Bueket, 
Notary  Public. 

Exhibit  A 

X,  Jerry  O.  South,  the  duly  appointed  and 
qualified  Secretary  of  Bank  of  America  Na¬ 
tional  Trust  and  Savings  Association,  a  na¬ 
tional  banking  association  organized  and 
existing  under  and  by  virtue  of  the  laws  of 
the  United  States  of  America,  and  having 
its  principal  place  of  business  in  the  City 
and  County  of  San  Francisco,  in  the  State  of 
California,  hereby  certify  and  declare  that 
E.  Hornsby  Wasson  served  as  a  director  of 
Bank  of  America  National  lYust  and  Sav¬ 
ings  Association  from  February  21,  1967  to 
June  6.  1975. 

In  witness  whereof,  X  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Corporation 
on  this  24th  day  of  October,  1975. 

Jerbt  G.  South, 

Secretary  of  Bank  of  America  National 

Trust  and  Savings  Association. 

Exhibit  B 

X,  Jerry  G.  South,  the  duly  appointed  cmd 
Iluallfied  Secretary  of  BankAmerlca  Corpo¬ 
ration,  a  Delaware  corporation,  having  Its 
principal  place  of  business  in  the  City  and 
County  at  San  Franclsoo,  in  the  State  of 
California,  hereby  certify  and  declare  that 
E.  Hornsby  Wasson  served  as  a  director  of 
BankAmerlca  Corporation  from  March  18, 
1969  to  June  6,  1976. 

In  witness  whereof.  X  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Corporation 
on  this  24th  day  of  October.  1975. 

Jerrt  G.  South, 

Secretary  of  BankAmerica  Corporation 
Exhibit  C 

EXCERI^  FROM  EXSOLUTION  ESTABUSHING  A  BE- 
TTBEACENT  POUCT  FOR  BOARD  OF  DIRECTOBS, 
COMMUNITT  OFFICE  AND  REGIONAL  ADVISORY 
BOARDS  AND  MANAGEMENT  ADVIStMIT  COUN¬ 
CIL 

"Resolved,  That  no  person  shall  be  eligible 
for  election  or  iqipointment  as  a  director  or 
advisory  director  of  the  Association  after 
reaching  the  age  of  70  years. 

Further  resolved.  That  the  following  ex¬ 
ceptions  are  hereby  made  to  the  foregoing 
limitation: 

First,  any  person  who  was  a  director  or 
advisory  director  of  the  Association  on 
July  16,  1963  and  had  reached  the  age  of 


70  years  as  of  such  date  shall  not  be  ineligible 
for  election  or  i^ipolntment  to  such  offices 
by  virtue  of  his  at  her  age. 

Second,  that  any  person  who  was  a  director 
or  advisory  director  of  the  Association  and 
who  would  have  attained  the  age  of  70  years 
in  lees  than  five  years  after  July  16.  1963  was 
eligible  for  election  or  appointment  to  such 
office,  as  the  case  may  be,  for  the  five  terms 
of  one  year  each  after  the  term  during  which 
the  date,  July  16,  1963  occurred.” 

X,  Jerry  O.  South,  the  duly  appointed  and 
qualified  Secretary  of  Bank  of  America  Na¬ 
tional  Trust  and  Savings  Association,  a  na¬ 
tional  banking  association  having  its  princi¬ 
pal  place  of  business  in  the  City  and  County 
of  San  Francisco,  in  the  State  of  California, 
hereby  certify  and  declare  that  the  fore¬ 
going  is  an  excerpt  from  a  resolution  estab¬ 
lishing  a  retirement  policy  for  the  Board  of 
Directors.  Community  Office  and  Regional 
Advisory  Boards  and  Management  Advisory 
Council,  all  of  said  Bank;  that  such  excerpt 
includes  the  provisions  of  said  resolution 
applicable  to  the  retirement  of  Directors  and 
Advisory  Directors  of  said  Bank  at  age  70; 
that  such  resolution  was  adopted  on  July  16. 
1963,  and  amended  on  December  16.  1968  and 
on  February  18,  1976,  by  the  Bocu-d  of  Direc¬ 
tors  of  said  Bank,  in  each  case  at  a  meeting 
at  which  a  quorum  was  present  and  voted 
in  favor  of  said  resolution;  and  that  such 
resolution  has  not  been  rescinded  and  that 
the  same  is  still  in  full  force  and  effect. 

In  witness  whereof,  X  have  hereunto  set 
my  haqd  and  affixed  the  seal  of  said  Bank 
on  this  23rd  day  of  October.  1976. 

Jerry  O.  South, 

Secretary  of  Bank  of  America  National 

Trust  and  Savings  Association. 
resolution  re  retirement  policy 

"Resolved,  That  no  person  shall  be  eligible 
to  stand  for  election  as  a  director  of  the 
Corporation  after  reaching  the  age  of  70 
years.” 

X,  Jerry  O.  South,  the  duly  appointed  and 
qualified  Secretary  of  BankAmerlca  Corpora¬ 
tion,  a  Delaware  corporation,  having  its  prin¬ 
cipal  plfu:e  of  business  in  the  City  and 
County  of  San  Francisco,  in  the  State  of 
California,  hereby  certify  and  declare  that 
the  foregoing  resolution  is  a  full,  true  and 
correct  copy  of  a  resolution  duly  passed  and 
adopted  by  the  Board  of  Dlrectma  of  said 
Corporation  at  a  meeting  thereof  held  on 
the  16th  day  of  December.  1968,  at  which 
meeting  a  quorum  of  the  Board  of  Xllrectors 
was  present  and  voted  in  favor  of  said  reso¬ 
lution;  that  said  resolution  has  not  been 
rescinded  and. that  the  same  is  still  in  full 
force  and  effe^. 

In  witness  whereof,  X  have  hereunto  set 
may  hand  and  aSlxed  the  seal  of  said  Corpo¬ 
ration  on  the  24th  day  of  October,  1975. 

Jerry  O.  South, 

Secretary  of  BankAmerica  Corporation. 

|FR  Doc.76-23026  FUed  8-6-76;8:46  am) 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

(Order  No.  1] 

ADMINISTRATIVE  ASSISTANT  COLORADO 

NATIONAL  MONUMENT.  COLORADO 

Delegation  of  Authority 

Section  1.  Administrative  Assistant. 
The  Administrative  Assistant  may  Issue 
purchase  orders  not  in  excess  of  $2,000 
for  supplies  or  equipment  in  conformity 
with  applicable  regiilatlons  and  statutory 
authority  and  subject  to  the  availability 
of  appropriated  funds. 
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(National  Park  Service  Order  No.  77,  (38  FR 
7478)  as  amended;  Rocky  Mountain  Region 
Order  No.  1  (39  PR  12369)  as  amended). 

Dated :  June  29, 1976. 

Robert  E.  Benton, 
Superintendent. 
Colorado  National  Monument. 
[FR  I>oc.76-23082  Filed  8-6-76;8:45  am] 


(Order  No.  1] 

ADMINISTRATIVE  OfTICER,  ET  AL.,  MESA 

VERDE  NATIONAL  PARK,  COLORADO 

Delegation  of  Authority 

Section  1.  Administrative  Offlcer.  The 
Administrative  OfiBcer  may  execute  and 
approve  contracts  and/or  purchase 
orders  not  in  excess  of  $50,000  for  con¬ 
struction,  supplies,  equipment  or  services 
in  conformity  with  applicable  regulations 
and  statutory  authority  and  subject  to 
availability  of  appropriated  funds. 

Section  2.  Procurement  Agent.  The 
Procurement  Agent  may  execute  and  ap¬ 
prove  purchase  orders  not  in  excess  of 
$10,000  for  equipment,  supplies  and  serv¬ 
ices  in  conformity  with  applicable  reg¬ 
ulations  and  statutory  authority  and  sub¬ 
ject  to  the  availability  of  appropriated 
funds. 

Section  3.  Revocation.  This  order 
supersedes  Order  No.  2,  dated  May  9, 
1972,  and  published  in  37  FR  12733  on 
June  28, 1972. 

(National  Park  Service  Order  No.  77  (38  PR 
7478 )» as  amended;  Rocky  Mountain  Region 
Order  No.  1  (39  PR  12369)  as  amended). 

Dated:  June  28, 1976. 

Ronald  R.  Switzer, 
Superintendent, 
Mesa  Verde  National  Park. 

(FR  Doc.76-23083  Filed  8-6-76; 8:45  am] 

DEPARTMENT  OF  COMMERCE 
Office  of  the  Secretary 
PRIVACY  ACT  OF  1974 
Solicitation  of  Public  Comment 

The  Department  of  Commerce  an¬ 
nounces  the  conduct  of  a  general  review 
of  its  implementation  of  the  Privacy  Act 
of  1974  (Pub.  L.  93-579,  5  U.S.C.  552a) , 
which  went  into  effect  on  September  27, 
1975. 

This  solicitation  of  public  comment  is 
an  important  part  of  the  review.  It  ful¬ 
fills  the  pledge  made  by  the  Department 
when  its  Rules  (15  cm  4b)  and  Systems 
of  Records  imder  the  Act  were  first  pub¬ 
lished  in  draft  form  in  the  Federal  Reg¬ 
ister  dated  August  5. 1975 : 

Finally,  the  Department  Intends  to  solicit 
the  public’s  views  on  its  l]iq>lementatlon  of 
the  Act  during  the  Fall  of  1976.  A  notice  to 
that  effect  will  be  published  In  the  Federal 
Register.  Although  not  required,  citizen 
comments  should  provide  valuable  Insight  as 
to  the  success,  or  shortcomings,  of  the  De¬ 
partment’s  efforts  to  implement  the  Act 
fully.  (40  FR  32971) 

Neither  the  general  review  nor  this 
solicitation  are  called  for  in  the  provi¬ 
sions  of  the  Act.  They  derive.  Instead, 


from  Commerce’s  considered  and  com¬ 
plete  commitment  to  the  underlying 
concept  of  the  statute,  i.e..  the  individ¬ 
ual’s  right  to  privacy,  and  frixn  the  De¬ 
partment’s  desire  to  implement  the  law 
in  a  manner  which  is  genuinely  respon¬ 
sive  to  citizens’  requests.  Comment  is 
solicited  on  all  aspects  of  the  Depart¬ 
ment’s  implementation.  This  includes, 
but  need  not  be  restricted  to,  the 
following: 

(a)  ’The  Department’s  regulations, 
which  are  accoimted  for  below; 

(b)  The  Department’s  systems  of  rec¬ 
ords  and  their  uses,  also  accounted  for 
below; 

(c)  The  Department’s  internal  proce¬ 
dures  which  are  set  forth  in  Department 
Administrative  Order  205-15,  a  copy  of 
which  may  be  obtained  without  charge  by 
writing  or  calling  the  office  named  below; 
and 

(d)  An  individual’s  experience  in  deal¬ 
ing  with  the  Department  on  Privacy  Act 
or  related  matters. 

For  the  guidance  and  reference  use  of 
the  public,  all  of  the  relevant  materials 
which  have  been  published  to  date  by  the 
Department  are  enumerated  below,  with 
brief  descriptions. 

A.  Regulations 

1.  Aug.  5, 1975  Federal  Register,  pages 
32960  through  32969 — proposed  imple¬ 
mentation  statement,  proposed  regula¬ 
tions  and  appendices. 

2.  Oct.  2,  1975  Federal  Register,  pages 
45619  through  45633 — adoption  of  regu¬ 
lations  proposed  Aug  5,  appendices,  and 
additional  proposed  reglilations. 

3.  Oct.  30, 1975  F’ederal  Register,  page 
50662 — adoption  of  additional  regula¬ 
tions  proposed  Oct.  2,  and  correction  of 
typographical  errors. 

4.  Nov.  3,  1975  Federal  Register,  page 
51168 — corrections  to  Oct.  2,  1975  mate¬ 
rials. 

B.  Systems  of  Records 

1.  Aug.  5, 1975  Federal  Register,  pages 
32970  through  33006 — ^notice  of  systems 
of  records,  prefatory  statement  of  gen¬ 
eral  routine  uses,  exemptions,  and  indi¬ 
vidual  system  descriptions. 

2.  Oct.  2,  1975  Federal  Register,  pages 
45634  through  45674 — adoption  of  sys¬ 
tems  noticed  Aug.  5,  plus  notice  of  pro¬ 
posed  new  system  and  expanded  routine 
uses. 

3.  Nov.  3,  1975  Federal  Register,  page 
51173 — corrections  to  Oct.  2,  1975  mate¬ 
rials. 

4.  Nov.  7,  1975  Federal  Register,  page 
52074 — adoption  of  new  system  and  ex¬ 
panded  routine  uses  noticed  Oct.  2. 

5.  Nov.  26, 1975  Federal  Register,  page 
54850 — further  corrections  to  Oct.  2, 1975 
materials. 

6.  Dec.  11, 1975  Federal  Register,  pages 
57701  through  57703 — ^notice  in  reference 
to  the  Regional  Action  Planning  Com¬ 
missions. 

7.  June  10, 1976  Federal  Register,  page 
23446 — ^proposed  new  general  routine 
use. 

8.  June  18,  1976  Federal  Register, 
pages  24744  through  24745— correction 
to  June  10,  1976  materials  and  a  pro¬ 
posed  additional  ssrstem  of  records. 


Comments  should  be  addressed  to  the 
Assistant  Secretary  for  Administration, 
U.S.  Department  of  Commerce,  Wash¬ 
ington,  D.C.  20230,  and  should  be  sub¬ 
mitted  no  later  than  September  8,  1976. 
All  comments  received  will  be  available 
for  public  inspection  in  the  Infm-mation 
Management  Division,  Room  5026,  BCain 
Commerce  Building,  14th  Sta’eet  between 
Constitution  Avenue  and  E  Street,  N.W., 
Washington,  D.C.  Oral  inquiries  may  be 
made  by  calling  the  Information  Man¬ 
agement  Division  at  202-377-4217. 

Dated:  July  28, 1976. 

Elliot  L.  Richardson, 
Secretary  of  Commerce. 

[FR  Doc.76-23067  Filed  8-6-76;8:45  am] 


DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration 

ADVISORY  COMMITTEES 
Meetings 

In  accordance  with  section  10(a)  (2) 
of  the  Federal  Advisory  Cmnmittee  Act 
(5  U.S.C.  Appendix  I),  announcement  is 
made  of  the  following  National  Advisory 
bodies  scheduled  to  assemble  during  the 
month  of  September  1976: 

Mental  Health  Small  Grant  Committee 

SEPTEMBER  16;  1  P.M..  AND  SEPTEMBER  17-18; 
8:30  ABC. 

Parlor  A  and  the  Oak  Room,  Burlington 
Hotel,  Vermont  Avenue  at  Thomas  Circle, 
NW.,  Washington,  D.C. 

O^n — September  16,  4-5  p.m.  Closed- 
Otherwise. 

Contact  Mary  E.  Enyart,  Room  lOC-14, 
Parklawn  Building,  6600  Fishers  Lane,  Rock¬ 
ville,  Maryland  20852,  301-443-4337. 

Purpose:  The  Committee  is  charged  with 
the  initial  review  of  small  grant  applications 
for  Federal  assistance  in  the  program  areas 
administered  by  the  National  Institute  of 
Mental  Health  relating  to  mental  health  re¬ 
search  and  makes  recommendations  to  the 
National  Advisory  Mental  Health  Council  for 
final  review. 

Agenda:  From  4  to  5  p.m.,  September  16, 
the  meeting  wlU  be  open  for  discussion  of 
administrative  announcements  and  program 
developments.  Otherwise,  the  Committee  will 
be  performing  Initial  review  of  grant  appli¬ 
cations  for  Federal  assistance  and  wlU  not 
be  open  to  the  public  in  accordance  with  the 
determination  by  the  Administrator,  Alcohol, 
Drug  Abuse,  and  Mental  Health  Administra¬ 
tion.  pursuant  to  the  provisions  of  sections 
S52(b)(5)  and  552(b)  (6),  ’Htle  5,  UJS.  Code 
and  section  10(d)  of  Pub.  L.  92-463  (6  U.S.C. 
Appendix  I). 

Drug  Abuse  Demonstration  Review 
Committee 

SEPTEMBER  22-24;  9  A.M. 

Conference  Room  873,  Rockwall  Building, 
Rockville,  Maryland. 

Open — September  22,  9-10  a.m.  Closed — • 
Otherwise. 

Contact  Ms.  Peggy  Thompson,  Room  628, 
RockwaU  Building,  11400  Rockville  Pike, 
RockvUle,  Maryland  20852,  301-443-4503. 

Purpose:  The  (Committee  to  charged  with 
the  Initial  review  of  grant  applications  for 
Federal  assistance  in  the  program  areas  ad¬ 
ministered  by  the  National  Institute  on 
Drug  Abuse  relating  to  demonstratloa  ac- 
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tivitles  and  makes  recommendations  to  the 
National  Advisory  Council  on  Drug  Abuse  tor 
final  review. 

Agenda:  From  9  to  10  ajn.,  September  22, 
the  meeting  will  be  open  for  discussion  of 
administrative  announcements  and  program 
developments.  Otherwise,  the  Committee  will 
be  performing  Initial  review  of  grant  appli¬ 
cations  tor  Federal  assistance  and  will  not 
be  open  to  the  public.  In  accordance  with  the 
determination  by  the  Administrator,  Alcohol, 
Drug  Abuse,  and  Mental  Health  Admlni-tra- 
tlon,  pursuant  to  the  provisions  of  section 
652(b)(5)  and  6S2(b)(6),  Title  6,  D.S.  Code 
and  section  10(d)  of  Pub.  L.  92-463  (6  DJS.C. 
App.  1). 

CancE  AND  Deucnquenct  Review  Committee 
SEFTEMBEE  S»-30,  OCTOBEE  i;  ft  A.M. 

Plasa  Room,  Dupont  Plaza  Hotel,  1500  New 
Hampshire  Avenue,  N.W.,  Washington,  D.C. 

Open — September  29,  9:00-10:16  am. 

Closed — Otherwise. 

Contact  Carol  Beall,  Room  19C-04,  Park- 
lawn  BuUdlbg,  5600  Fishers  Lane,  Rockville. 
Maryland  20852,  301-443-3728. 

Purpose:  The  Committee  is  charged  with 
the  initial  review  of  grant  i^ipllcations  for 
Federal  assistance  In  the  program  areas  ad¬ 
ministered  by  the  National  Institute  of  Men¬ 
tal  Health  relating  to  research  and  training 
activities  In  crime  and  delinquency,  law  and 
mental  health  Interactions,  and  Individual 
violent  behavior  and  makes  recommenda¬ 
tions  to  the  National  Advisory  Mental  Health 
Council  for  final  review. 

Agenda:  From  9  to  10:16  a.m.,  September 
29,  the  meeting  will  be  open  for  discussion  of 
administrative  announcements  and  program 
developments.  Otherwise,  the  Committee  will 
be  performing  Initial  review  of  grant  appli¬ 
cations  for  Federal  assistance  and  will  not 
be  open  to  the  public  In  accordance  with 
the  determination  by  the  Administrator. 
Alcohol.  Drug  Abuse,  and  Mental  Health  Ad¬ 
ministration,  pursuant  to  the  provisions  of 
section  552(b)(6)  and  552(b)(6).  Title  6. 
UB.  Code  and  section  10(d)  of  Pub.  L.  92- 
463  (  5  UB.C.  Appendix  Z). 

Substantive  information  may  be  ob¬ 
tained  from  the  contact  persims  listed 
above. 

The  NIDA  Information  Officer  who  will 
furnish  summaries  of  the  meeting  and 
rosters  of  the  Committee  members  is  Mr. 
Joshua  Hammong,  Program  Information 
Officer  for  Drug  Abuse,  NIDA,  Room  814, 
Roclcwall  Building,  11400  RockvUle  Pike, 
Rockville,  Maryland  20852,  301-443-6458. 
The  NIMH  Information  Officer  who  wUl 
furnish  summaries  of  the  meetings  and 
rosters  of  the  Committee  members  is  Mr. 
Edwin  Long,  Deputy  Director,  Division  of 
Scientific  and  Public  Information, 
NIMH,  Room  15-105,  Parklawn  Build¬ 
ing,  5600  Fisheries  Lane,  Rockville,  Mary¬ 
land  20852.  301-443-3600. 

Dated;  August  3,  1976. 

Carolyn  T.  Evans, 
Committee  Management  Officer. 
Alcohol.  Drug  Abuse,  and 
'Mental  Health  Administra¬ 
tion. 

IFR  Doc.76-23066  FUed  8-6-76;8:46  am] 


COMMITTEE  ON  MENTAL  HEALTH  AND 
ILLNESS  OF  THE  ELDERLY 

Meeting 

In  accordance  with  section  10<a)  (2)  of 
the  Federal  Advisory  Committee  Act  (5 


UB.C.  Appendix  I),  announcement  is 
made  of  the  following  National  Advisory 
body  scheduled  to  assemble  during  the 
month  of  September  1976: 

Committee  on  Mental  Health  and  Illness 
OF  the  Elderly 

SEPTEMBER  »-I0;  ft: 30  A.M. 

Conference  Room  O,  Parklawn  Building, 
RockvlUe,  Maryland. 

Open  meeting. 

Contact  Dr.  Oene  Cohen,  Boom  18-97, 
Parklawn  Building,  5600  Fishers  Lane, 
RockvUle,  Maryland  20852,  301-443-3726. 

Purpose :  The  Committee  on  Mental  Health 
and  Illness  of  the  Elderly  wUl  study  and 
make  recommendations  to  the  Secretary, 
HEW.  respecting:  (1)  the  future  needs  for 
mental  health  facilities,  manpower,  research, 
and  training  to  meet  the  mental  health  care 
needs  of  elderly  persons;  (2)  the  appropri¬ 
ate  care  of  elderly  persons  who  are  In  mental 
Institutions  or  who  have  been  discharged 
from  such  Institutions;  and  (3)  proposals 
for  Implementing  the  recommendations  of 
the  1971  White  House  Conference  on  Aging 
respecting  the  mental  health  of  the  elderly. 
A  report  on  the  findings  and  recommenda¬ 
tions  of  this  Committee  shall  be  submitted 
by  the  Secretary,  HEW,  to  the  Senate  Com¬ 
mittee  on  Labor  and  Public  Welfare  and  to 
the  House  Committee  on  Interstate  and  For¬ 
eign  Commerce;  the  Committee  shall  termi¬ 
nate  30  days  after  submission  of  the  report. 

Agenda:  The  September  9-10  meeting  of 
the  Committee  (the  first  of  five  2-day  meet¬ 
ings  planned  to  accomplish  its  purpose)  will 
be  open  to  the  public.  On  Thursday,  Septem¬ 
ber  9,  discussion  will  include  the  develop¬ 
ment,  coordination  and  evaluation  of  pro¬ 
grams  of  research,  training,  and  services  re¬ 
lated  to  the  mental  health  of  the  aging.  In¬ 
cluding  collaborative  efforts  with  the  newly- 
established  Center  for  Studies  of  the  Mental 
Health  of  the  Aging,  Division  of  Special  Men¬ 
tal  Health  Programs,  National  Institute  of 
Mental  Health;  Administration  on  Aging, 
HEW;  the  National  Institute  on  Aging,  Na¬ 
tional  Institutes  of  Health;  and  other  rele¬ 
vant  offices  and  agencies  In  HEW  and  the 
Federal  Government.  On  Friday,  Septem¬ 
ber  10,  discussion  wUl  be  devoted  to  general 
mental  health  Issues  In  the  area  of  aging 
as  they  relate  to  the  work  of  the  Committee, 
Including  attention  to  proposals  for  Imple¬ 
menting  the  recommendations  on  mental 
health  concerns  of  the  1971  White  House 
Conference  on  Aging. 

Attendance  by  the  public  will  be  lim¬ 
ited  to  siDace  available. 

Substantive  information  may  be  ob¬ 
tained  from  the  contact  person  listed 
above. 

The  NIMH  Information  Officer  Who 
will  furnish  summaries  of  the  meeting 
and  rosters  of  the  Committee  members 
is  Mr.  Edwin  Long.  Deputy  Director. 
Division  of  Scientific  and  Public  Infor¬ 
mation,  NIMH,  Room  15-106,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20852,  301-443-3600. 

Dated:  August  3, 1976. 

Carolyn  T.  Evans, 
Committee  Management  Officer. 
Alcohol.  Drug  Abuse,  and 
Mental  Health  Administra¬ 
tion. 

JFR  Doc.76-23067  FUed  8-6-76;8:45  am] 


Food  and  Drug  Administration 
(Docket  N3.  75F-0206I 
NALCO  CHEMICAL  CO. 
Withdrawal  of  Petition  for  Food  Additives 

Pursuant  to  provisions  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec.  409 
(b),  72  Stat.  1786  (21  U.S.C.  348(b))), 
the  following  notice  is  issued: 

In  accordance  with  §  121.52  With¬ 
drawal  of  petitions  without  prejudice 
of  the  procedural  food  additive  regula¬ 
tions  (21  CFR  121.52),  Nalco  Chemical 
Co.,  2901  Butterfield  Rd.,  Oak  Brook,  IL 
60521,  has  withdrawn  its  petition  (FAP 
5H3110),  notice  of  which  was  published 
in  the  Federal  Register  of  Sept.  3,  1975 
(40  FR  40568) ,  proposing  that  S  121.1225 
Adjuvants  for  pesticide  use  dilutions  (21 
CJFR  121.1225)  be  amended  to  provide 
for  the  safe  use  of  a  sodium  acrylate  and 
acrylamide  copolymer  as  a  drift  control 
agent  to  be  added  by  a  grower  or  appli¬ 
cator  to  fungicide  formulations  before 
applying  to  growing  crops. 

The  Environmental  Protection  Agency 
amended,  in  the  Federal  Register  of 
September  2.  1975  (40  FR  40161), 
S  180.1001  Exemptions  from  the  require¬ 
ment  of  a  tolerance  (40  CFR  180.1001) 
to  provide  for  the  use  of  acrylamide - 
sodium  acrylate  resins  as  thickeners  in 
pesticide  formulations  applied  to  grow¬ 
ing  crops.  Therefore,  the  proposed  use  of 
sodium  acrylate  and  acrylamide  copoly¬ 
mer  is  exempted  from  the  requirement  of 
a  tolerance  pursuant  to  S  121.102  (21 
CFR  121.102)  of  the  food  additive 
regulations. 

Dated;  August  2, 1978. 

Howard  R.  Roberts, 

Acting  Director.  Bureau  of  Foods. 

(PR  Doc.76-23069  Filed  8-6-76; 8: 45  am| 


NATIONAL  ADVISORY  COUNCIL  ON  THE 

EDUCATION  OF  DISADVANTAGED  CHIL¬ 
DREN 

Meeting 

Notice  is  hereby  given,  pursuant  to  PL 
92-463,  that  the  next  meeting  of  the 
National  Advisory  Council  on  the  Edu¬ 
cation  of  Disadvantaged  Children  will  be 
held  on  Friday.  August  27  and  on  Satur¬ 
day.  August  28.  1976.  The  meeting  on 
August  27  will  be  held  frean  9:00  a.m.- 
5:30  p.m.;  and,  on  August  28,  the  meet¬ 
ing  will  start  at  9:00  a.m.  and  end  at 
1:00  p.m.  The  two-day  meeting  will  be 
held  at  425  Thirteenth  Street,  N.W.,  Suite 
1012,  Washington,  D.C.  20004. 

The  National  Advisory  Council  on  the 
Education  of  Disadvantaged  (Children  is 
established  under  section  148  of  the  Ele¬ 
mentary  and  Secondary  Act  (20  U.S.C. 
2411)  to  advise  the  President  and  the 
Congress  on  the  effectiveness  of  compen¬ 
satory  education  to  improve  the  educa¬ 
tional  attainment  of  disadvantaged 
children. 

The  main  purpose  of  the  meeting  is  to 
hear  committee  reports,  to  hold  an  orien¬ 
tation  session  for  the  September  10-11, 
1976  meeting  at  Pineridge  and  Rosebud 
Indian  Reservations  in  South  Dakota, 
and  to  report  on  the  Missouri  Wheeler- 
Barrera  Case. 
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Because  of  limited  space,  all  persons 
wishing  to  attend  should  call  for  reserva¬ 
tions  by  August  20,  1976,  area  code  202/ 
382-6945. 

Records  shall  be  kept  of  all  Council 
proceedings  and  shall  be  available  for 
public  Inspection  at  the  OfiOce  of  the  Na¬ 
tional  Ad'^ory  Council  on  the  Education 
of  Disadvantaged  Children,  located  at 
425  Thirteenth  Street,  N.W.,  Suite  1012, 
Washington,  D.C.  20004. 

Signed  at  Washington,  D.C.  on  Au¬ 
gust  3, 1976. 

Roberta  Lovenheim, 

Executive  Director. 

[FR  Etoc.76-22980  Filed  8-6-76;8r45  am] 


National  Institute  of  Education 
ADVISORY  COMMITTEES 
Notice  of  Change  in  Meeting  Dates 

Pursuant  to  the  provisions  of  Section 
10(a)  (2)  of  the  Federal  Advisory  Com¬ 
mittee  Act  (5  U.S.C.  Appendix  I) ,  a  notice 
of  meeting  of  the  Panel  on  Education  and 
Work  of  the  National  Institute  of  Educa¬ 
tion  was  published  on  page  32285  of  the 
Federal  Register  of  August  2, 1976. 

nie  scheduled  meeting  dates  are 
changed  from  August  17-19,  1976,  to 
August  18-19,  1976.  The  open  session  of 
the  meeting  which  was  scheduled  for 
August  17  will  be  held  on  August  18  from 
9:00  to  10:30  a.m. 

For  additional  information  about  this 
meeting,  please  contact  Ivan  Chamer, 
Telephone:  202-254-5470. 

Dated:  August  3, 1976 

Richard  S.  Werksman, 
Committee  Management  Officer, 
National  Institute  of  Education. 

IFR  Doc.76-23081  PUed  8-6-76:8:45  am] 


Social  and  Rehabilitation  Service 
WORK  INCENTIVE  PROGRAM 
Social  and  Supportive  Services 

Notice  is  hereby  given  of  reapportioned 
annual  limits  of  entitlement  for  States 
for  Federal  financial  participation  in 
expenditures  under  the  Work  Incentive 
(WIN)  Program  pursuant  to  Section  402 
(a)(19)(Q)  and  403(d)  of  the  Social 
Security  Act.  42  U.S.C.  §  602(a)  (19)  (Q) 
and  603(d).  for  Fiscal  Year  1976  (July  1, 

1975  through  June  30,  1976).  The  reap¬ 
portioned  annual  limits  of  entitlement 
promulgated  herein  replace  and  super¬ 
sede  the  limits  of  entitlement  which  were 
published  in  the  Federal  Register  cm 
March  26,  1976  (41  FR  12733) .  These  re¬ 
apportioned  limits  are  based  on  a  survey 
of  States’  Fiscal  Year  1976  WIN  Program 
needs  which  was  complete  on  July  25. 
1976,  In  accordance  with  Action  Trans¬ 
mittal  SRS-AT-76-112  dated  July  8, 
1976. 

No  response  was  received  from  19 
States  by  the  July  25, 1976,  deadline;  the 
limits  of  entitlement  for  Fiscal  Year 

1976  for  these  19  States  remain  the  same 
as  those  published  on  March  26,  1976. 
Three  States  made  estimates  erf  Fiscal 
Year  1976  expenditures  equal  to  their 
limits  of  entitlement  for  Fiscal  Year  1976. 


Of  the  remaining  32  States,  12  States 
made  estimates  for  Fiscal  Year  1976 
totalling  $5,476,456  less  than  their  pre¬ 
vious  Fiscal  Year  1976  limit.  Of  these  12 
States,  7  States  requested  that  $1,086,043 
be  added  to  their  limits  of  entitlement  for 
the  Transition  Quarter,  leaving  $4,390,413 
available  for  redistribution  among  the 
remaining  20  States  whose  Fiscal  Year 
1976  estimates  exceeded  the  limits  pub¬ 
lished  on  March  26,  1976,  by  $12,069,866. 
Since  the  $4,390,413  available  for  redis¬ 
tribution  was  less  than  the  $12,069,866  by 
which  the  estimates  exceeded  the  current 
limits,  the  $4,390,413  was  redistributed 
according  to  the  methodology  outlined  in 
SRS-AT-76-112. 

Requests  for  Federal  financial  par-\ 
ticipation  in  expenditures  incurred  pur¬ 
suant  to  Section  402(a)  (19)  (G)  and  403 
(d)  of  the  Social  Security  Act  during  the 
period  July  1.  1975,  through  Jime  30, 
1976,  will  be  honored  only  to  the  extent 
of  limits  as  follows: 


Alabama  _ 

Alaska  _ 

Arizona  _ 

Arkansas  _ 

California _ 

Colorado _ 

Connecticut _ 

Delaware _ 

District  of  Coliunbia 

Florida  . . — 

Georgia  _ 

Hawaii _ 

Idaho  _ 

Illinois  . . 

Indiana _ 

Iowa _ 

Kansas _ 

Kentucky  _ 

Louisiana  _ 

Maine _ 

Maryland _ 

Massachusetts _ 

Michigan _ 

Minnesota  _ 

Mississippi  _ 

Missouri  _ _ _ 

Montana _ 

Nebraska _ 

Nevada  _ 

New  Hampshire _ 

New  Jersey _ 

New  Mexico _ 

New  York _ 

North  Carolina _ 

North  Dakota _ 

Ohio . 

Oklahoma _ _ _ 

Oregon _ 

Pennsylvania _ 

Rhode  Island _ 

South  Carolina _ 

South  Dakota _ 

Tennessee _ 

Texas  _ 

Utah  . . 

Vermont _ 

Virginia _ 

Washington  _ _ 

West  Virginia . 

Wisconsin _ 

Wyoming  _ _ _ 

Guam  _ 

Puerto  Rico _ 

Virginia  Islands _ 


$1,295, 158 
546,  433 
1,419,  200 
817,517 
8,  226,  461 
1,  500, 000 
1,245,000 
420,000 

1,  656.  185 

2,  534,  035 

3,  394.  615 
538,  767 
651,842 

4,  643, 132 
1, 105,000 
1, 183,000 
1,  006,  724 

1.  214, 134 
1, 132,  287 

747,  829 
2,781,308 

2,  914,  460 
11,429,240 

2, 062,  392 
660,000 
2,  408,  436 
494,  452 
484,  288 
214,  876 
230,  741 
7,  932,  388 
477, 199 
12,  593,  014 
1,702,311 
316,  899 
3, 158,  736 
950, 140 

2,  083,  699 
4,  644,  020 

918,  418 
1,  046, 127 
677,  847 
1,121,300 

3.  615,  493 

1,  625,  958 
600,  354 

1,401,227 

2,  590, 165 
1.  957, 122 
3,921,485 

159,  627 
68.  681 
1.  449,  446 
66,000 


Total  .  113,913.957 

Dated;  August  2, 1976. 

Robert  Fulton, 
Administrator,  Social  and 
Rehabilitation  Service. 
[FR  Doc.76-23101  PUed  8-«-76;8:46  am] 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Assistant  Secretary  for  Consumer  Affairs 
and  Regulatory  Functions 

[Docket  No.  N-76-^75] 

NATIONAL  MOBILE  HOME  ADVISORY 
COUNCIL 

Meeting 

In  accordance  with  Section  605  of  Title 
VI  of  the  Housing  and  Community  De¬ 
velopment  Act  of  1974  (Pub.  L.  93-383) 
and  Section  10(a)  (2)  of  the  Federal  Ad¬ 
visory  Committee  Act  (Pub.  L.  92-463), 
announcement  is  made  of  the  following 
meeting  of  the  Natkmal  Mobile  Home 
Advisory  Council: 

The  National  Mobile  Home  Advisory  Coun¬ 
cil  wUl  observe  a  National  Biu’eau  of  Stand¬ 
ards  mobUe  home  demonstrattloa  of  egress 
windows,  wind  research  and  fire  safety  on 
the  morning  of  August  31, 1976.  The  meeting 
of  the  Advisory  Oo\incU  Is  open  to  the  public 
and  will  convene  in  Room  10233,  Department 
of  Housing  and  Urban  Development.  451 
Seventh  Street,  S.W.,  Washington,  D.C.  20410 
at  2:00  P.M.,  on  August  31. 1976. 

MxETiNa  Agenda 
AUGUST  31,  1876 

2:00  p.m. — Opening  Remarks  and  Intro¬ 
duction  of  National  MobUe  Home  Advisory 
CouncU,  Constance  B.  Newman,  Assistant 
Secretaiy,  Consumer  Affairs  and  Regulatory 
Functions. 

Report  from  NBS  on  MobUe  Home  Demon¬ 
stration  and  PEt&R  research,  J.  C.  McCollum, 
HUD,  PD&R. 

Adjournment — To  convene  at  9:00  on  Sep¬ 
tember  1, 1976. 

SEPTEMBER  1,  1876 

9:00  A.M. — Opening  Remarks,  Harvey 
Weiner,  Acting  Deputy  Assistant  Secretary 
for  Regulatory  Functions. 

Mobile  Home  Standards  Division  Organiza¬ 
tional  Structure,  Harvey  Weiner.  Acting  De¬ 
puty  Assistant  Secretary  for  Regulatory 
Functions.  ■' 

Mobile  Home  Consumer  Manual  Require¬ 
ments — Proposed  Rules,  Harvey  Weiner,  Act¬ 
ing  Deputy  Assistant  Secretary  for  Regula¬ 
tory  Functions;  William  Jordan,  HUD  Office 
of  General  Counsel  and  Pertinent  MobUe 
Home  Standards  Division  Staff. 

Other  Mobile  Home  Standards  Business, 
Harvey  Weiner,  Acting  Deputy  Assistant 
Secretary  for  Regulatory  Functions. 

5:00  PM. — ^Adjournment. 

Any  member  of  the  public  may  file  a 
written  statement  with  the  Council 
before,  during,  or  after  the  meeting.  To 
the  extent  that  time  permits,  the  CThalr- 
man  of  the  Council  may  allow  public  pre¬ 
sentation  of  oral  statements  during  the 
meeting. 

All  communications  regarding  this  Ad¬ 
visory  Council  meeting  should  be  ad¬ 
dressed  to: 

Robert  G.  Hoag,  Committee  Management 

Officer,  Room  227,  Arlington  Towera,  De- 

pcui:ment  of  Housing  and  Urban  Develop¬ 
ment,  Washington,  D.C.  20410. 

Issued  at  Washington,  D.C.,  on  Au¬ 
gust  3,  1976. 

Constance  B.  Newman, 
Assistant  Secretary  for  Consumer 
Affairs  and  Regulatory  Functions. 
[FR  Doc.76-23130  FUed  8-6-76;8:45  am] 
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NOTICES 


Federal  Disaster  Assistance  Administration 

(Docket  No.  NFD-364;  FDAA-617-DR] 

COLORADO 

Major  Disaster  and  Related  Determinations 

Pursuant  to  the  authority  vested  in 
the  Secertary  of  Housing  and  Urban  De¬ 
velopment  by  the  President  under  Execu¬ 
tive  Order  11795  of  July  11.  1974,  and 
delegated  to  me  by  the  Secretary  tmder 
Department  of  Housing  and  Urban  De¬ 
velopment  Delegation  of  Authority,  Doc¬ 
ket  No.  D-74-285;  and  by  virtue  of  the 
Act  of  May  22,  1974,  entitled  “Disaster 
Relief  Act  of  1974“  (88  Stat  143) ;  notice 
is  hereby  given  that  on  August  2,  1970, 
the  President  declared  a  major  disaster 
as  follows; 

I  have  determined  that  the  damage  in  cer¬ 
tain  areas  of  the  State  of  Ck>lorado  resulting 
from  severe  storms,  flash  flooding,  mudslides, 
and  landsUdes  beginning  about  July  81, 1970, 
Is  of  suiBclent  severity  and  magnitude  to  war¬ 
rant  a  major  disaster  declaration  under  Pub- 
Uc  Law  98-288.  I  therefore  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Colorado. 

Notice  is  hereby  given  that  pursuant  to 
the  authority  vested  in  the  Secretary  of 
Housing  and  Urban  Development  under 
Executive  Order  11795,  and  delegated  to 
me  by  the  Secretary  under  Department 
of  Housing  and  Urban  Development  Dele¬ 
gation  of  Authority.  Docket  No.  D-74- 
285,  I  hereby  appoint  Mr.  Donald  G. 
Eddy.  HUD  Region  vm.  to  act  as  the 
Federal  Coordinating  Officer  for  this  de¬ 
clared  major  disaster. 

I  do  hereby  determine  the  following 
area  of  the  State  of  Colorado  to  have 
been  adversely  affected  by  this  declared 
major  disaster: 

The  Coimty  of  Larimer 

(Catalog  of  Federal  Domestic  Assistance  No. 
14.701,  Disaster  Assistance.) 

Dated:  August  2, 1976. 

Thomas  P.  Dunns, 
Administrator,  Federal  Disaster 
Assistance  Administration. 

|FB  Doc.78-23131  Piled  8-8-76;8:46  am] 


(Docket  No.  NFD-365;  PDAA-506-DR1 

NORTHERN  MARIANA  ISLANDS 

Amendment  to  Notice  of  Major  Disaster 

Pursuant  to  the  authority  vested  in 
the  Secretary  of  Housing  and  Urban  De- 
veloiNnent  by  the  President  under  Ex¬ 
ecutive  Order  11795  of  July  11, 1974,  and 
delegated  to  me  by  the  Secretory  of  De¬ 
partment  of  Housing  and  Urban  Devel¬ 
opment  Delegation  of  Authority,  Docket 
No.  D-74-285;  and  by  virtue  of  the  Act 
of  May  22, 1974,  entitled  “Disaster  Relief 
Act  of  1974”  (88  Stat.  143);  notice  is 
hereby  given  that  on  July  31,  1976,  the 
President  amended  his  major  disaster 
declaration  of  June  17,  1976,  as  follows: 

I  hereby  amend  my  June  17,  1976,  declara¬ 
tion  of  a  “majOT  disaster"  for  the  Northern 
Mariana  Islands  to  read  as  follows: 

I  have  determined  that  the  damage  in  cer¬ 
tain  areas  of  the  Northern  Mariana  Islands 
resulting  from  Typhoon  Pamela,  beginning 


about  May  20,  1976,  and  from  Typhoon 
Therese,  beginning  about  July  13,  1976,  is  of 
sulllcient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  Public 
Law  93-288.  I  therefore  declare  that  such  a 
major  disaster  exists  in  the  Northern  Mari¬ 
ana  Islands. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Secretary 
of  Housing  and  Urban  Development 
under  Executive  Order  11795,  and  dele¬ 
gated  to  me  by  the  Secretory  under  De¬ 
partment  of  Housing  and  Urban  Devd- 
opment  Delegation  of  Authority,  Docket 
No.  D-74-285, 1  hereby  ai^int  Mr.  Rob¬ 
ert  C.  Stevens,  HUD  Region  IX.  to  act  as 
the  Federal  C(x>rdinating  Officer  for  this 
declared  major  disaster. 

I  do  hereby  determine  the  following 
area  to  have  been  adversely  affected  by 
this  declared  major  disaster: 

Northern  Mariana  Islands 

(Catalog  of  Federal  Domestic  Assistance  No. 
14.701,  Disaster  Assistance.) 

Dated:  August  2, 1976. 

Thomas  P.  Dunne, 
Administrator,  Federal  Disaster 
Assistance  Administration. 

(FR  Doc.76-23132  FUed  8-6-76:8:45  am) 

CIVIL  AERONAUTICS  BOARD 

(Order  76-8-17;  Docket  29198) 

ALASKA  AIRLINES,  INC.,  ET  AL 
Domestic  Passenger-Fare  Increase 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.C.  on  the 
3rd  day  of  August,  1976. 

By  Order  76-4-180,  the  Board  sus¬ 
pended  a  proposal  by  Alaska  Airlines, 
Inc.  (Alaska)  to  increase  48-stote-Alaska 
fares  and  southeast  Alaska  fares  for  Jet 
aircraft  by  three  percent  effective  May  1, 
1976.'  Alaska  has  filed  a  petition  for  re¬ 
consideration  of  that  order,  requesting 
that  the  Board  vacate  its  suspension.* 

Alaska  contends  that  the  4.2  percent 
cost-inflation  factor  used  by  the  Board 
is  unrealistic  and  far  below  that  used  by 
the  Board  in  evaluating  other  recent  fare 
increases,  pointing  out  that  in  permit¬ 
ting  the  mainland -Hawaii  carriers  to  in¬ 
crease  their  promotional  fares  on  May  1, 
1976  (the  same  effective  date  of  the  pro¬ 
posed  Alaska  increases)  the  Board  used 
an  annual  cost-inflation  factor  of  7.6 
percent.  The  Hawaiian  entity  includes 
Alaska’s  three  competitors — Northwest, 
Pan  American,  and  Western.  Ihe  Board 
also  approved  a  domestic  fare  Increase 
at  that  time  predicated  on  an  annual  in¬ 
flation  rate  of  5.9  percent.  Alaska  alleges 
that  the  Board’s  inflation  estimate  is 
flawed  because  it  did  not  Isolate  (or 
Ignore)  nonrecurring  equipment  changes 
made  by  it  and  Western  in  1975,  which 
exerted  downward  pressure  on  available 
seat-mile  costs.  Alaska  urges  the  use  of  a 
7.6  percent  inflation  factor — the  same  as 


^The  matching  Increases  filed  by  North¬ 
west  Airlines,  Inc.  (Northwest)  and  Western 
Air  Lines,  Inc.  (Western)  In  the  states- 
Alaska  market  were  also  suspended. 

*  Northwest  has  filed  an  answer  In  support 
of  Alaska’s  petition. 


used  by  the  Board  in  the  mainland- 
Hawaii  entity. 

Alaska  further  contends  that  the 
Board’s  use  of  the  revenue-of^t  ap- 
proeMih  to  eliminate  consideration  of 
belly -cargo  revenues  signiflcantly  under¬ 
states  both  passenger  expenses  and  re¬ 
lated  Investment:  the  direct  effect  is  to 
attribute  the  entire  and,  in  the  stotes- 
Alaska  market,  not  insubstantial  profit 
from  belly-cargo  operations  to  passenger 
operations.  Since  belly-cargo  revenue 
amounts  to  18.45  percent  of  the  total 
revenue  in  the  stot^-Alaska  market,  the 
Board’s  methodology  significantly  imder- 
stotes  passenger  expenses.  The  carrier 
alleges  that  the  cargo  adjustment  is  fur¬ 
ther  aggravated  by  reducing  the  invest¬ 
ment  base  for  passenger  service  by  $26.8 
million  (or  24.6  percent  of  total  invest¬ 
ment  base)  to  eliminate  beUy-cargo  in¬ 
vestment.  It  contends  that,  if  the  Board 
is  going  to  saddle  the  passenger  opera- 
tkms  with  belly-cargo  profit,  then  the  re¬ 
lated  belly-cargo  investment  must  stay 
with  the  passenger  operations,  an  adjust¬ 
ment  which  Alaska  computes  would  re¬ 
duce  return  on  investment  (ROD  from 
12.6  to  9.5  percent. 

Finally,  Alaska  contends  that  Pan 
American’s  mainland -Alaska  investment 
base  as  computed  by  the  Board  is  seri¬ 
ously  understated,  as  evidenced  by  a  com¬ 
parison  of  capital  turnover  ratio  (ratio  of 
operating  revenues  to  investment  base) 
produced  by  the  Board’s  computations 
with  the  same  ratio  for  the  carrier’s 
domestic  system.*  The  Board’s  computa¬ 
tions  produce  a  ratio  of  2.27,  versus  1.31 
for  its  domestic  system  (the  combination 
of  its  Alaskan  and  Hawaiian  operations) . 
In  addition.  Alaska  cites  a  letter  filed  in 
this  docket  in  which  Pan  American 
claims  that  investment  assignable  to 
Alaska  services  should  be  approximately 
$1.5  million  higher  than  that  used  by  the 
Board.  Pan  American  bases  its  invest¬ 
ment  figiHe  on  an  allocation  of  system 
investment  found  in  the  Board’s  Interim 
Financial  Report  for  December  1975,  al¬ 
located  to  Alaska  based  upon  relative 
total  expense  levels. 

Taking  into  account  the  foregoing 
three  “adjustments,”  Alaska  contends 
that  the  ROI  for  the  stotes-Alaska  entity 
becomes  8.96  percent  without  an  increase 
(based  on  calendar  1975  data  adjusted  to 
the  tariff  effective  date),  and  11.55  per¬ 
cent  after  the  reqfiestcd  fare  increase 
(net  of  demand  elasticity  of  —0.7),  and 
including  $2.15  million  in  subsidy  for 
Alaska  Airlines. 

Upon  consideration  of  the  petition  for 
reconsideration,  and  all  other  relevant 
facts,  the  Board  concludes  that  Alaska 
has  failed  to  put  forth  facts  sufficient  to 
warrant  vacating  the  suspension  of  the 
fare  increases,  and,  accordingly,  the  peti¬ 
tion  will  be  denied. 

Alaska  challenges  the  inflation  factor 
employed  by  the  Board,  claiming  that  it 


•  Subsequent  to  isruance  of  Order  76-4-180, 
Pan  American  World  Airways,  Inc.  (Pan 
American)  advised  the  Board  (by  letter 
dated  May  21,  1976)  that  its  reporting  of 
states-Alaska  revenues  was  In  error  and  It 
has  filed  revised  reports.  These  revisions  have 
been  reflected  in  the  Board’s  recomputation 
of  entity  return  on  Investment  (ROI)  Infra. 
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is  out  of  line  with  those  used  in  other 
operating  entities.  The  innation  tacu>r 
employed  in  this  case  was  derived  from 
data  applicable  to  the  states-Alaska  op¬ 
erations  of  the  four  carriers  involved, 
and  has  nothing  whatever  to  do  with 
48-state  or  mainland-Hawaii  operations. 
Fuel  costs,  for  example,  are  reported  for 
the  states-Alaska  sUitions  and  there  is 
clearly  no  reason  to  use  other  data.  In 
contending  that  available  seat-mile  costs 
are  at5T>ically  low  because  of  the  equip¬ 
ment  changes  made  by  Alaska  and  West¬ 
ern  during  the  latter  part  of  1974  and 
1975,  Alaska  would,  in  effect,  have  the 
Board  ignore  productivity  improvements 
in  estimating  the  overall  inflation  fac¬ 
tor.*  Again  there  is  simply  no  justifica¬ 
tion  for  doing  so.‘ 

Turning  to  the  question  of  Pan  Amer¬ 
ican’s  Investment,  the  fact  that  Pan 
American’s  states-Alaska  service  capital 
turnover  ratio  is  higher  than  its  overall 
domestic  ratio  does  not  necessarily  dem¬ 
onstrate  that  the  investment  derived  by 
the  Board  for  Pan  American  is  correct. 
Among  other  factors.  Pan  American  op¬ 
erates  older,  more  fully  depreciated  B- 
707  equipment  in  its  Alaska  services, 
whereas  a  very  significant  portion  of  its 
Investment  in  the  remainder  of  its  do¬ 
mestic  system  (Hawaii)  is  newer,  higher¬ 
valued,  B-747  equliMnent.  Consequently, 
the  difference  in  the  respective  ratios  is 
not  surprising.  By  the  same  token,  use  of 
the  investment  figure  cited  in  the  Board’s 
Interim  Financial  Report,  which  it  then 
allocates  to  Alaska  based  on  relative  ex¬ 
penses,  similarly  overstates  Alaskan  in¬ 
vestment  due  to  the  operation  of  highly 
depreciated  B-707  equipment  in  this 
service.* 

As  for  the  ratemaking  treatment  of 
belly  cargo,  the  Board  recently  reconsid¬ 
ered  this  issue  and  concluded  that  it  had 
erroneously  excluded  belly-cargo  invest¬ 
ment  in  determining  passenger  service 
ROI.  (Order  76-7-13.)  Accordingly,  we 
have  similarly  revised  the  Alaska  ROI 


*  Alaska  would  have  the  Board  use  the 
higher  mainland-Hawaii  Inflation  factor 
since,  among  other  things,  three  of  the  four 
carriers  operating  in  the  states-Alaska  mar¬ 
ket  also  operate  In  the  malnland-Hawali 
market.  There  is  little  or  no  merit  In  this 
argument  because  the  Hawaiian  Inflation 
factor  Is  heavily  Influenced  by  United  Air 
Lines,  Inc.,  a  carrier  with  a  high  Inflation 
factor  which  does  not  operate  to  Alaska. 
In  any  event,  the  nonfuel  Inflation  factor 
used  In  the  Board’s  computations  for  North¬ 
west,  Pan  American,  and  Western  is  the  same 
as  that  used  in  computing  the  malnland- 
Hawali  Inflation  factor. 

*  Alaska’s  argument  actually  works  to  its 
disadvantage.  The  Board  recomputed  the  In¬ 
flation  factor  by  substituting  recently  ac¬ 
quired  B-737  equipment  for  Its  previously 
operated  B-720  equipment  at  the  carrier's 
1974  unit-cost  levels  for  the  B-727’s  with  the 
result  that  available  seat-mUe  costs  were 
actually  lower  with  the  B-720  equipment. 

•Moreover,  the  Board’s  determination  of 
Pan  American’s  ’’domestic”  investment  in 
the  cited  report  differs  from  the  methodology 
used  for  Domestic  Passenger-Pare  Investiga¬ 
tion  purposes,  which  was  hers  used  by  the 
Board. 


computation  by  adding  back  the  previ¬ 
ously  excluded  belly-cargo  investment 
and  interest  expense  related  thereto. 

After  reflecting  the  belly -cargo  adjust¬ 
ment,  and  further  adjusting  Alaska’s  op¬ 
erating  expenses,^  the  Board  calculates 
that  the  ratemaking  ROI  for  the  states- 
Alaska  entity  would  be  13.16  percent 
with  the  requested  three  percent  general 
increase.  ’This  ROI  does  not  justify  the 
proposed  increase.  (See  Appendix  A.)' 

'nie  myriad  problems  the  Bdard  has 
had  to  confront  in  dealing  with  this  fare 
matter,  many  of  which  were  discussed 
in  Order  76-4-180,  emphasize  the  neces¬ 
sity  to  subject  this  ratemaking  entity  to 
the  scrutiny  of  a  full  evidentiary  hearing 
and  we  intend  to  do  so.  We  note,  for 
example,  the  substantial  disparity  be¬ 
tween  Pan  American,  on  the  one  hand, 
and  the  balance  of  the  carriers,  on  the 
other,  in  terms  of  profltability  and  rate 
of  return  and  expect  the  investigation 
we  are  setting  down  to  provide  a  thor¬ 
ough  evsduation  of  these  differences.* 
Much  of  the  difficulty  which  has  arisen 
has  related  to  the  unavailability  of  criti¬ 
cal  data,  and  in  sufficiencies  in  the  mate¬ 
rial  which  is  available.'*  For  example,  the 
carriers  argue  for  an  Alaskan  cost  dif¬ 
ferential  of  up  to  20  percent,  yet  provide 
the  sketchiest  “support”  for  such  a  pro¬ 
posal.  In  short,  the  Board  needs  more 
precise  information  than  it  has  had  to 
date  regarding  those  aspects  of  the 
states-Alaska  operation  which  tend  to 
increase  carrier  costs,  if  indeed  they  do, 
as  well  as  those  which  result  in  more  effi¬ 
cient  operations.  Finally,  this  is  the  only 
major  ratemaking  entity  in  which  rate¬ 
making  standards  have  not  been  devel¬ 
oped." 

Accordingly,  pursuant  to  the  Federal 
Aviation  Act  of  1958,  It  is  ordered.  ’That: 

1.  The  petition  of  Alaska  Airlines,  Inc. 
for  reeonsideratlon  of  Order  76-4-180  is 
hereby  denied; 

2.  An  Investigation  is  instituted  to  de¬ 
termine  whether  the  rates,  charges,  and 
provisions  applicable  to  Pan  American 


’In  constructing  Alaska’s  passenger-serv- 
ic®  results  In  Order  76-4-180,  the  Board  used 
unit  operating  results  furnished  by  Alaska 
which  were  for  the  year  ended  September 
1975.  Subsequent  to  the  issuance  of  that 
order,  the  Board  has  obtained  cost  data  for 
the  fourth  quarter  of  1976,  and  has  recast  the 
Alaska  results  to  reflect  these  more  up-to- 
date  costs.  The  end  result  is  a  slightly  higher 
level  of  expenses  for  Alaska  Airlines. 

*  Appendix  A  filed  as  part  of  original 
document. 

•Pan  American  realized  a  negative  return 
of  7.72  percent  in  calendar  year  1976,  whereas 
each  of  the  other  nuinland-Alaska  carriers 
realized  returns  In  excess  of  13  percent.  Ex¬ 
cluding  Pan  American,  the  entity  return 
under  existing  rates,  adjusted  for  cost  escala¬ 
tion,  is  13.06  percent. 

“The  carriers’  Justifications  leave  much  to 
be  desired,  particularly  in  detailing  and  sup¬ 
porting  states-Alaska  results. 

The  carriers’  Jurisditclons  leave  much  to 
New  York  and  Fairbanks  were  not  at  issue 
in  Order  76-4-180.  We  will  herein  order  an 
investigation  of  those  fares  and  cons<41date 
It  into  Docket  29198  so  that  the  proceeding 
will  encompass  the  entire  ratemaking  entity. 


World  Airways,  Inc.,  between  Fairbanks, 
on  the  one  hand,  and  New  York,  on  the 
other,  shown  on  1st  Revised  Pages  139, 
140,  and  141  of  Airline  Tariff  Publishing 
Cmnpany,  Agent,  Tariff  CJt..B.  No.  258, 
and  the  rules,  regulations,  or  practices 
affecting  such  rates,  charges,  and  provi¬ 
sions.  including  subsequent  revisions  or 
reissues  thereof,  are  or  will  be  unjust,  un¬ 
reasonable,  unjustly  discriminatory,  im- 
duly  preferential,  or  otherwise  unlawful, 
and,  if  found  to  be  unlawful,  to  deter¬ 
mine  and  prescribe  the  lawful  rates, 
charges,  and  provisions  and  rules,  regu¬ 
lations,  and  practices  affecting  such  pro¬ 
visions; 

3.  ’The  investigation  ordered  in  para¬ 
graph  2  is  consolidated  into  Docket  29198, 
and  that  investigation  is  hereby  entitled 
the  Alaska  Pares  Investigation; 

4.  Pan  American  World  Airways,  Inc, 
is  hereby  made  party  to  the  inve^ga- 
tion  in  Docket  29198; 

5.  Copies  of  this  order  be  served  upon 
Alaska  Airlines,  Inc.,  Northwest  Airlines, 
Inc.,  Pan  American  World  Airways,  Inc., 
and  Western  Air  Lines,  Inc. 

’This  order  will  be  published  in  the  Fed¬ 
eral  Register. 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 

Secretary. 

(FR  Doc.76-23114  FUed  8-6-76:8:45  am] 


[Order  76-8-18;  Docket  21866-9] 

UNITED  AIR  LINES,  INC. 

Domestic  Passenger-Fare  Investigation, 

Phase  9  Fare  Structure;  Order  to  Show 

Cause 

Adopted  by  the  Civil  Aercmautics 
Board  at  its  office  in  Washington,  D.C. 
on  the  4th  day  of  August,  1976. 

In  the  Domestic  Passenger-Fare  Inves¬ 
tigation — ^Phase  9  (DPFI),'  the  Board 
termined  that  coach  fares  should  be 
based  upon  a  multielement  formula  and 
a  variable  line-haul  charge.  Various  par¬ 
ties  petitioned  the  Board  for  reconsidera¬ 
tion  and  the  Board  confirmed  its  earlier 
conclusions  in  Order  74-12-109,  Decem¬ 
ber  27,  1974.  Both  orders  reserved  the 
Board’s  jurisdiction  to  “amend,  modify, 
or  revoke,  with  or  without  hearing,  upon 
petition,  or  upon  its  own  motion”  the 
findings  summarized  above. 

United  Air  Lines,  Inc.  (United)  has 
now  petitioned  the  Board  to  modify  the 
above-cited  orders  to: 

(1)  Delete  the  proviso  language 
Paragraph  16  of  Order  74-3-82  and 
Paragraph  11  of  Order  74-12-109 
(whereby  the  Board  retained  jurisdic¬ 
tion  to  amend,  modify  etc.  the  prescrip¬ 
tive  paragraphs  of  the  Phase  9  deci¬ 
sions),  and  hereafter  disregard  the  pro¬ 
hibition  against  individual  fare  fllings  in 
Order  74-3-82;  or 

(2)  Modify  Paragraph  12(b)  of  Order 
74-3-82  and  Paragraph  2(b)  of  Order 
74-12-109  (which  require  carriers  to  file 


1  Order  74-8-82,  March  IS,  1074. 


FEDERAL  REGISTER,  VOL.  41,  NO.  154 — MONDAY,  AUGUST  9,  1976 


33320 


NOTICES^ 


the  IH*FI  formula  fares).  If  the  Board 
deems  such  action  necessary;  and 

(3)  Take  whatever  other  action  the 
Board  de«ns  necessary  Id  recognize  the 
right  of  a  carrier  to  file  individual  tariffs, 
in  individual  markets,  fcH:  the  purpose  of 
meeting  the  competition  of  lower  fares 
in  those  markets. 

In  support  of  Its  petition.  United  al¬ 
leges  that  “the  Board’s  prohibiticm  of  in¬ 
dividual  fare  filings  is  contrary  to  the 
Federal  Aviaticm  Act”  (Act) ;  that  cer¬ 
tain  conclusions  of  law  from  which  the 
Board  derived  its  authority  to  prescribe 
general  ratraiaking  standards  and  prin¬ 
ciples  are  erroneous;  that  the  Board’s  in- 
tenticm  was  to  effect  a  practical  solution 
to  the  problem  of  tailoring  individual 
fares,  cm  a  market-by-market  basis,  to 
the  individual  characteristics  of  «u:h 
carrier,  and  was  not  to  proscribe  any  and 
all  deviation  from  (me  specific  fare  for¬ 
mula;  and  that  as  a  practical  matter  the 
infiexibility  of  the  Board’s  formula  ap¬ 
proach  is  burdensome  in  that  its  competi¬ 
tive  coroUsiry  is  a  required  unanimity 
among  members  of  a  highly  divisive  In¬ 
dustry.  United  notes  that  the  Board  has 
previously  found  warranted  an  ad  hex:  ex¬ 
emption  equivalent  to  the  permanent  au¬ 
thority  it  seeks  here;  *  that  permission  to 
file  nonformula  tariffs  in  individual  mar¬ 
kets  would  be  cemsistent  with  the  Board’s 
long-standing  policy  of  allowing  carriers 
to  adjust  fares  to  “meet  competition”; 
and  that  tmder  the  present  system  the 
pressures  of  (x>mpetition  can  deny  a  car¬ 
rier  revenue  relief  to  which  it  Is  properly 
entitled  under  the  Board’s  own  ratemak¬ 
ing  standards. 

American  Airlines,  Inc.  (American) 
and  Continental  Air  Lines,  Inc.  (Conti¬ 
nental)  have  answered  in  support  of 
United’s  position.  Both  allege,  inter  alia, 
that  nommiform  tariff  effective  dates 
among  the  various  carriers  for  general 
fare  increases  have  led  to  adverlsing 
claims  bordering  on  the  deceptive;  that 
the  B(».rd  has  recently  granted  similar 
temporary  exemption  authority;  that  if 
the  Board  fails  to  make  the  pr(HX)6ed 
modifications  “carriers  would  have  to 
withdraw  fully  justified  systemwide  fare 
increases  when  th'iy  are  not  matched  in 
a  few  specific  markets  •  •  *  forc(ing) 
(them)  to  forego  needed  additional 
revenue  *  *  *”;  that  the  Board’s  pro¬ 
scription  of  individual  fare  filings  not 
consistent  with  industrywide  fares  is  con¬ 
trary  to  the  Act;  and  that  “the  Board’s 
effcMt  to  force  all  carriers  to  file  the  ex¬ 
act  same  fare  in  every  market  is  inc<Mi- 
sistent  with  the  competitive  mandate  of 
the  Act,  and  inconsistent  with  the  car¬ 
riers’  real  world  need  for  flexibility  in 
setting  fares  to  c(ve  with  constantly 
changing  economic  conditions.” 

North  Central  Airlines,  Inc.  (North 
Central)  has  answered  in  qualified  sup¬ 
port,  asserting  agre^ent  with  the  gen¬ 
eral  principle  that  the  Board  “grant  air 
carriers  flexibility  to  withdraw  fare  in¬ 
creases  in  specific  markets  •  •  •  where 
such  increases  have  not  been  met  by 
other  carriers”  but  opposing  fare  reduc¬ 
tions  in  individual  markets  unrelated  to 
that  circisnstances.  Northwest  Airlines 


•Order  76-2-98,  February  26,  1976. 


Inc.  (Northwest)  has  answered  that  the 
Board  should  not  act  “(m  the  basis 
the  skimpy  record  prcxluced  by  United’s 
petition  and  the  quickly  prepared  an¬ 
swers  thereto,”  and  requests  that  the 
matter  be  set  for  hearing. 

Other  than  rearguing  the  lawfulness  of 
the  Board’s  Phase  9  decision.  United  has 
advanced  no  reasons  for  its  request  to 
terminate  the  Board’s  retention  of  Ju¬ 
risdiction  of  the  prescriptive  provisions  of 
the  Phase  9  decisions.  In  our  decision  in 
that  pr(x:eeding  we  concluded  that  “the 
Board  has  the  power  to  issue  an  order 
fixing  rates  for  the  future  and  to  reject 
tariffs  which  arr  inconsistent  with  such 
Board-prescribed  fares.”  ’The  arguments 
now  advanced  by  United  to  the  contrary 
were  exhaustively  treated  in  our  opinion. 
Order  74-3-82,  p.  172.  See  also  Order  74- 
12-109,  p.  33,  We  are  not  persuaded 
against  reafiOrmation  of  those  findings.* 

Moreover,  for  the  reasons  which 
prompted  adoption  of  a  mileage-related 
formiila,  we  are  unable  to  grant  United’s 
alternative  request  for  freedom  to  im- 
plonent  individual  fares  in  individual 
markets.  ’That  request  is  not  tied  to  ex¬ 
ertions  to  Board-approved  fare  in¬ 
creases  for  the  purpose  of  meeting  com¬ 
petitors  who  elect  not  to  Increase  their 
fares,  and  would  essentially  permit  a  re¬ 
turn  to  the  pre-Phase  9  situatiem  of  an 
erratic  and  inequitable  structure  of  fares, 
a  posture  the  Board- sought  to  (Xirrect  in 
the  DPFI. 

At  the  same  time,  we  recognize  that 
implementation  of  fare  increases  foxmd 
justifiable  by  the  Board  on  the  basis  of 
industry  revenue  need  can  present  dif¬ 
ficult  problems  if  required  to  be  imple¬ 
mented  on  an  “all-or-nothing  basis” 
when  other  carriers  have  not  filed  or 
have  delayed  filing  the  fare  increase.  Ac¬ 
cordingly,  we  have  tentatively  concluded 
that  grant  of  United’s  petition  would  be 
appropriate  to  the  extent  that  it  requests 
blanket  ai^lication  of  the  ad  hoc  exemp¬ 
tion  authority  granted  by  Order  78-2-98, 
February  25,  1976,  for  the  reas(ms  set 
forth  therein.  ’The  circumstance  which 
led  to  the  issuance  of  that  authority  was 
the  lack  of  imiformity  in  effective  dates 
of  industrywide  tariffs  filed  for  a  gen¬ 
eral  domestic  passenger-fare  increase. 
Such  a  clrcmnstance  can  readily  re<x:- 
cur,  and  Indeed  has.  It  is  also  possible 
that  situations  may  arise  in  which  one 
or  more  carriers  may  elect  to  forego  an 
increase  altogether  even  though  justified 
on  an  industry  basis  imder  the  Board’s 
ratemaking  standards. 

While  we  have  tentatively  concluded  to 
permit  this  deviation  from  the  Phase  9 
rule,  the  Board  is  not  prepared  to  per¬ 
mit  this  managerial  latitude  to  develop 
into  a  two-tiered  price  structure,  in 
which  fares  in  monopoly  markets  are 
cross-subsidizing  low  fares  on  competi¬ 
tive  routes.  Fofratemaking  purposes,  the 
Board  will  treat  a  fare  increase  as  if  it 
had  been  in  effect  for  all  carriers  in  all 
markets  from  the  date  implemented  by 
even  a  single  carrier.  ’This  is  a  natural 


•Cf.,  United  Air  Lines.  Inc.  v.  Cjt.B.  C.A.  7. 
No.  73-1017,  July  2,  1975 


extension  of  past  practice  where,  in  the 
face  of  varying  effective  dates,  the  Board 
has  annualized  the  rat^sddng  calcula¬ 
tions  for  a  general  fare  increase  from  a 
single  ccHisolidated  date.  We  will  also 
entertain  comment  tm  the  specific  nature 
of  this  adjustment. 

Accordingly,  pursuant  to  the  Federal 
Aviation  Act  of  1958,  as  amended,  and 
particularly  sections  204(a) ,  403,  404,  and 
1002  thereof.  It  is  ordered.  ’Ihat: 

1.  All  interested  persons  and  all  sched¬ 
uled  certificated  air  carriers  are  hereby 
directed  to  show  cause  why  the  Board 
should  not  make  final  its  tentative  find¬ 
ings  and  conclusions  herein  and  amend 
Paragraph  2  of  Order  74-12-109  (Dom¬ 
estic  Passenger-Fare  Investigation — 
IHiase  9)  to  add,  at  the  end  of  the  para¬ 
graph,  the  following: 

;  and  provided  fiutber  that  in  implementing 
a  Board-approved  general  fare  Increase,  car¬ 
riers  may  except  p  rticular  markets  to  match 
competitors*  fares. 

All  objections  to  this  paragraph  shall  be 
filed  within  20  days  after  the  date  of 
service  of  this  order  and  responses  to  ob¬ 
jections  shall  be  filed  within  10  days 
thereafter; 

2.  Parties  requesting  a  hearing  in  this 
matter  shall  set  forth  in  detail  the  rea¬ 
sons  therefor,  accxxnpanied  by  a  state¬ 
ment  of  the  facts  they  intend  to  develop 
in  a  hearing;  thus  Northwest’s  unex¬ 
plicated  request  for  hearing  will  be 
denied;  and 

3.  Copies  of  this  order  be  served  upon 
all  parties  to  the  Domestic  Passenger- 
Fare  Investigation,  Docket  21866-9. 

This  order  will  be  published  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 
Secretary. 

|PR  Doc.76-23116  Piled  8-6-76;8:45  am) 

CIVIL  RIGHTS  COMMISSION 
ILLINOIS  ADVISORY  COMMITTEE 
Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  planping  meeting  of  the  Illinois 
Advisory  Committee  (SAC)  to  this  Com¬ 
mission  will  convene  at  9:00  a.m.  and 
end  at  6:00  p.m.  on  August  31,  1976,  at 
the  Mid- Western  Regional  OflBce  Confer¬ 
ence  Room  #3251,  Chicago,  Illinois 
60604. 

Persons  wishing  to  attend  this  meet¬ 
ing  should  contact  the  Committee  Chair¬ 
person,  or  the  Mid-Western  Regional  Of¬ 
fice,  of  the  Commission,  230  South  Dear¬ 
born  Street,  32nd  Floor,  Chicago,  Illinois 
60604. 

The  purpose  of  this  meeting  is  to  dis¬ 
cuss  projects  for  fiscal  year  1977  and  plan 
for  Education  Conference  involving  Com¬ 
munity  Organizations  in  Chicago. 

This  meetnlg  will  be  conducted  pur¬ 
suant  to  the  Rules  and  Regulations  of 
the  Commission. 
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Dated  at  Washington,  D.C.,  August  2, 
1976. 

Isaiah  T.  Creswell,  Jr., 
Advisory  Committee 
Management  Officer. 
|FR  Doc.76-23108  Piled  8-6-76:8:46  amj 


KANSAS/MISSOURI  ADVISORY 
COMMITTEE 

Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  planning  meeting  of  the  Kansas/ 
Missouri  Advisory  Committee  (SAC)  to 
this  Commission  will  convene  at  7:00 
p.m.  and  end  at  10:00  p.m.  on  September 
1.  1976,  at  the  Linwood  Multi-Purpose 
Center,  3200  Wayne,  Room  W-105,  Kan¬ 
sas  City,  Missouri. 

Persons  wishing  to  attend  this 
meeting  should  contact  the  Committee 
Chairperson,  or  the  Central  States  Re¬ 
gional  OfQce  of  the  Commission,  Old 
Federal  Office  Building,  Rm.  3103.  911 
Walnut  Street,  Kansas  City,  Missouri 
64106. 

The  purpose  of  this  meeting  is  a  plan¬ 
ning  session. 

This  meeting  will  be  conducted  pur¬ 
suant  to  the  Rules  and  Regulations  of 
the  Commission. 

Dated  at  Washington,  D.C.,  August  3, 
1976. 

Isaiah  T.  Creswell,  Jr.. 

Advisory  Committee 
'  Management  Officer. 

|FR  Doc.76-23107  Piled  8-6-76:8:46  am] 


NORTH  CAROLINA  ADVISORY 
COMMITTEE 

Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  planning  meeting  of  the  North 
Carolina  Advisory  Committee  (SAC)  to 
this  Commission  will  convene  at  1 : 30  pm. 
and  end  at  7:00  pm.  on  August  27.  1976, 
at  the  Soul  City  Boulevard,  Soul  Tech  I 
Building,  Soul  City,  North  Carolina 
27553. 

Persons  wishing  to  attend  this  meeting 
should  contact  the  Committee  Chairper¬ 
son,  or  the  Southern  Regional  Office  of 
the  Commission.  Citizens  Trust  Bank 
Building,  Room  362,  75  Piedmont  Ave¬ 
nue  NE.,  Atlanta,  Georgia  30303. 

The  purpose  of  this  meeting  is  to  plan 
for  a  study  on  the  Jury  selection  process 
in  the  state  of  North  Carolina. 

This  meeting  wiU  be  conducted  pursu¬ 
ant  to  the  Rules  and  Regulations  of  the 
Commission. 

Dated  at  Washington,  D.C.,  August  4, 
1976. 

Isaiah  T.  Creswell,  Jr., 
Advisory  Committee 
Management  Officer. 

IPR  Doc.76-23106  Piled  8-6-76:8:46  am] 


MICHIGAN  ADVISORY  COMMITTEE 
Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  rules  and  regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  planning  meeting  of  the  Michigan 
Advisory  Committee  (SAC)  to  this  Com¬ 
mission  will  convene  at  1 :00  p.m.  and  end 
at  5:30  pjn.  on  August  20,  1976,  at  the 
Kalamazoo  Center  Inn,  Room  J^  Second 
Level,  100  West  Michigan  Ave.,  Kalama¬ 
zoo.  Michigan  49006. 

Persons  wishing  to  attend  this  meeting 
should  contact  the  Committee  Chairper¬ 
son,  or  the  Mid-Western  Regional  Office 
of  the  Commission,  230  South  Dearborn 
Street,  32nd  Floor,  Chicago,  Illinois 
60604. 

The  purpose  of  this  meeting:  (1)  Fol¬ 
lowup  to  Model  Cities  Report:  (2)  Re¬ 
view  of  Sault  Ste  Marie  draft  report; 
(3)  Future  planning,  etc. 

This  meeting  will  be  conducted  pursu¬ 
ant  to  the  rules  and  regulations  of  the 
Commission. 

Dated  at  Washington,  D.C.,  August  3, 
1976. 

Isaiah  T.  Creswell,  Jr., 
Advisory  Committee 
Management  Officer. 

ira  Doc.76-23106  Piled  8-6-76:8:46  amj 


MONTANA  ADVISORY  COMMITTEE 
Cancellation  of  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
Rules  and  Regulations  of  the  U.S.  Com¬ 
mission  on  Civil  Rights,  that  the  meet¬ 
ing  scheduled  for  September  11,  1976,  of 
the  Montana  Advisory  Committee  (SAC) 
to  the  Commission  published  in  the  Fed¬ 
eral  Register  on  Wednesday,  July  21, 
1976,  on  page  30055  (FR  Doc.  76-21094) 
is  hereby  cancelled. 

Dated  at  Washington,  D.C.,  August  3, 
1976. 

Isaiah  T.  Creswell,  Jr., 
Advisory  Committee 
Management  Officer. 

|FR  Doc.76-23110  Filed  8-6-76:8:45  am] 


VIRGINIA  ADVISORY  COMMITTEE 
Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  planning  meeting  of  the  Virginia 
Advisory  Committee  (SAC)  to  this  Com¬ 
mission  will  convene  at  12:00  noon  and 
end  at  2:30  pm.  on  August  26,  1976,  at 
the  Golden  Eagle  Motor  Inn,  7th  and 
Marshall  Streets,  Richmond,  Virginia. 

Persons  wishing  to  attend  this  meeting 
should  contact  the  Committee  Chairper¬ 
son,  or  the  Mid-Atlantic  Regional  Office 
of  the  Commission,  2120  L  Street,  NW., 
Room  510,  Washington,  D.C.  20037. 

The  purpose  of  this  meeting  is  to  dis¬ 
cuss  the  Commission’s  national  study  on 
school  desegregation  and  to  plan  activi¬ 
ties  for  the  State  Advisory  Committee. 


This  meeting  will  be  conducted  pur¬ 
suant  to  the  Rules  and  Regulations  of 
the  Commission. 

Dated  at  Washington,  D.C.,  August  3,  < 
1976. 

Isaiah  T.  Creswell,  Jr.. 
Advisory  Committee 
Management  Officer. 

]FR  Doc.76-23109  Filed  8-6-76:8:46  amj 


COMMODITY  FUTURES  TRADING 
COMMISSION 

INDEMNIFICATION  OF  EXCHANGE 
OFFICIALS 

Supplemental  Notice  of  Comment 

In  the  July  16.  1976,  issue  of  the  Fed¬ 
eral  Register,  41  Fed.  Reg.  29474,  the 
Commodity  Futures  Trading  Commission 
published  a  statement  that  tihe  Commis¬ 
sion  believes  it  would  be  agkinst  public 
policy,  as  expressed  in  the  Commodity 
Exchange  Act.  as  amended  (“Act”),  for 
an  exchange  designated  as  a  contract 
market  by  the  Commission  directly  or 
indirectly  to  indemnify  its  officials  for  a 
civil  penalty  imposed  by  the  Commission 
pursuant  to  Section  6b  of  the  Act.*  The 
Commission  took  no  position  with  respect 
to  indemnification  of  exchange  officials 
for  liabilities  arising  out  of  civil  proceed¬ 
ings  instituted  by  private  parties.  The 
Commission  did  note,  however,  that  its 
views  were  not  limited  to  exchange  offi¬ 
cials,  and  expressed  the  belief  that  it 
would  be  against  public  policy  for  a 
registered  futures  commission  merchant 
to  indemnify  its  officers,  partners,  direc¬ 
tors,  or  other  officials  for  fines  or  civil 
penalties  imposed  pursuant  to  the  provi¬ 
sions  of  the  Act  comparable  to  those  pur¬ 
suant  to  which  exchange  officials  are 
penalized. 

This  release  supplements  the  Commis¬ 
sion’s  announcement  by  notifying  the 
public  that  the  Commission  invites  inter¬ 
ested  persons  to  submit  written  com¬ 
ments  on  the  Commission’s  statement  on 
indenmification. 

The  Commission  has  received  several 
requests  that  interested  parties  be  af¬ 
forded  an  opportunity  for  hearing  or  an 


‘  Section  6b  provides  In  relevant  part  that : 

•  •  •  [Ijf  any  contract  market,  or  any 
director,  oflBcer,  agent,  or  employee  of  any 
contract  market  otherwise  Is  violating  or  has 
violated  any  of  the  provisions  of  this  chapter 
0'.‘  any  of  the  rules,  regulations,  or  orders  of 
the  Commission  thereunder,  the  Commls* 
Sion  may  *  •  •  make  and  enter  an  order  di¬ 
recting  that  such  contract  market,  director, 
officer,  agent,  or  employee  shall  cease  and 
desist  from  such  violation,  and  assess  a  civil 
penalty  of  not  more  than  $100,000  for  each 
such  violation.  If  such  contract  market,  dl> 
rector,  ofilcer,  agent,  or  employee  •  •  •  shall 
fall  or  refuse  to  obey  or  comply  with  such 
order,  such  contract  market,  director,  officer, 
agent,  or  employee  shall  be  guilty  of  a  mis¬ 
demeanor  and,  upon  conviction  thereof,  shall 
be  fined  not  more  than  $100,000  or  impris¬ 
oned  for  not  leas  than  six  months  nor  more 
than  one  year,  or  both.  •  •  • 

7  U.8.C,  S  13a  (Supp.  IV,  1974). 
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opportunity  to  submit  statements  con¬ 
cerning  the  Commission’s  policy  state¬ 
ment.  In  addition,  persons  have  suggested 
that  the  Commission’s  policy  “creates 
serious  questicms  for  those  serving  on 
Boards  of  Directors,’’  and  that  “the  adop¬ 
tion  of  this  policy  without  soliciting  com¬ 
ments,  or  allowing  for  a  period  of  time 
for  comment,  would  be  counterproduc¬ 
tive.’* 

Before  issuing  its  statement  on  in¬ 
demnification,  the  Commission  consid¬ 
ered  these  and  other  questions.  How¬ 
ever,  in  the  spirit  of  full  public  partic¬ 
ipation,  the  Commission  has  determined 
that  Interested  perscms  should  be  given 
an  opportimity  to  comment  on  the  Com¬ 
mission’s  statement.  *1116  Commission 
will  consider  any  written  comments  re¬ 
ceived  within  45  days  of  the  date  of  this 
publication. 

*1110  Commission  is  particularly  inter¬ 
ested  in  receiving  ccMnments  on:  (1) 
whether  it  would  be  appropriate  to  adopt 
a  regulation  concerning  indemnification 
in  circumstances  having  regulatory  im¬ 
plications;  (2)  whether  it  would  be 
against  public  policy  to  allow  indemni- 
ficaticm  (rf  exchange  officials  for  liabili¬ 
ties  arising  out  of  civil  proceedings  insti¬ 
tuted  by  private  parties;  (3)  whether  it 
would  be  against  public  policy  to  allow 
indemnification  of  exchange  officials  for 
legal  fees  incurred  in  the  unsuccessful 
defense  of  an  action  brought  by  the  Com¬ 
mission  pursuant  to  Section  6b  of  the 
Act;  and  (4)  whether  it  would  be  appro¬ 
priate  to  hold  a  public  hearing  on  the  is¬ 
sue  of  indemnification.  However,  these 
questions  are  not  intended,  in  any  way, 
to  restrict  or  limit  comment.  ’The  Com¬ 
mission  will  consider  any  suggestions 
made  by  interested  persons  in  connection 
with  the  Commission’s  policy  on  In¬ 
demnification.  Of  course,  notwithstand¬ 
ing  its  request  for  comments,  the  Com- 
missi<m’s  policy  statement  remains  in 
effect. 

Interested  persons  may  submit  com¬ 
ments  in  written  form  to  the  Ccmunodlty 
F\itures  Trading  Commission.  2033  K 
Street,  N.W.,  Washington.  D.C.  20581, 
Attn;  ecu.  All  ccmiments  received  on  or 
before  September  23, 1976  will  be  consid¬ 
ered  by  the  Commission.  Copies  of  all 
comments  received  respecting  the  Com¬ 
mission’s  policy  on  indemnification  will 
be  available  for  inspection  at  the  Com¬ 
mission’s  office  in  Washington,  D.C. 

Issued  in  Washixigton,  D.C.,  on  Au¬ 
gust  3, 1976. 

By  the  Commission. 

William  T.  Bagley, 
Chairman,  Commodity  Futures 

Trading  Commission. 

|FR  Doe.76-22981  FUed  8-0-76:8:45  am] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[PBL  697-4;  OPP-240014] 

ALABAMA 

Approval  of  Request  for  Interim  Certifica¬ 
tion  To  Register  Pesticides  to  Meet  “Spe¬ 
cial  Local  Needs” 

On  July  3.  1975,  final  regulations  for 
the  registration,  reregistration,  and  clas¬ 


sification  of  pesticides  pursuant  to  sec¬ 
tion  3  of  the  Federal  Insecticide.  Fungi¬ 
cide,  and  Rodenticide  Act  (FIFRA),  as 
amended  (86  Stat.  973;  7  U.S.C.  136), 
were  published  in  the  Federal  Register 
(40  FR  28241) .  These  regulations  became 
effective  August  4,  1975.  Since  that  date. 
States  have  been  prohibited  from  issuing 
new  registrations  for  pesticide  products 
or  uses  of  pesticide  products  which  are 
not  registered  by  the  Environmental  Pro¬ 
tection  Agency  (EPA)  except  pursuant 
to  certification  from  the  Administrator 
in  accordance  with  section  24(c)  of 
FIFRA. 

On  September  3,  1975,  proposed  regu¬ 
lations  for  State  Registration  of  Pesti¬ 
cides  to  Meet  Special  Local  Needs  under 
section  24(c),  FEFRA,  were  published  in 
the  Federal  Register  (40  FR  40538). 
Since  it  did  not  prove  possible  to  promul¬ 
gate  final  section  24(c)  regulations  prior 
to  the  effective  date  of  the  FIFRA  section 
3  regulations,  some  interruption  in  the 
authority  of  States  to  register  pesticides 
has  occurred.  In  order  to  prevent  further 
disruption  of  State  registration  programs 
(particularly  in  relation  to  minor  uses) ,  a 
procedure  has  been  established  bv  wlilch 
States  may  request  interim  certification 
to  register  pesticides  to  meet  special  local 
needs  imtil  such  time  as  the  final  section 
24(c)  regulations  are  promulgated.  If 
such  a  request  is  granted,  a  State  may 
register  pesticides  subject  to  the  terms 
of  the  certification  and  other  limitations 
set  out  in  the  Preamble  to  the  prop<Jsed 
regulations.  Interim  certfication  will  ex¬ 
pire  if  the  State  has  not  submitted  a  plan 
pursuant  to  the  final  section  24(c)  regu¬ 
lations  within  60  days  after  the  effective 
date  of  the'Admlnistrator’s  disapproval. 

A  State  may  request  interim  certifica¬ 
tion  to  register  pesticides  to  meet  special 
local  needs  at  any  time  by  having  the 
Governor  or  Chief  Executive  Officer  or 
their  designee  submit  a  request  in  writ¬ 
ing  wO  the  Administrator.  The  request 
shall  satisfy  the  requirements  set  out  in 
the  Federal  Register  announcement  of 
the  Interim  Certification  program  (40 
FR  40542),  and  the  statutory  standard 
set  forth  in  section  24(c)  of  FIFRA. 

The  Federal  Register  announcement 
of  the  Interim  Certification  program 
provides  that  the  Administrator  shall 
notify  the  State  of  his  approval  or  denial 
of  a  request  for  Interim  Certification  and 
publish  notice  of  approval  or  denial  in 
the  Federal  Register.  The  announce¬ 
ment  further  states  that  since  the 
Agency  expects  Interim  Certification  to 
be  of  limited  duration,  it  will  not  solicit 
public  comment  with  respect  to  requests 
for  Interim  Certification.  Adequate  op¬ 
portimity  for  public  comment  on  State 
plans  submitted  pursuant  to  final  section 
24(c)  regulations  is  provided  for  in  pro¬ 
posed  section  162.158(c). 

The  Agency  has  received  a  Request  for 
Interim  Certification  to  register  pesti¬ 
cides  to  meet  special  local  needs  (Re¬ 
quest)  from  the  State  of  Alabama.  After 
reviewing  the  Request,  the  Agency  foimd 
that  it  satisfies  the  requirements  set 
forth  in  the  Federal  Register  announce¬ 
ment,  and  that  it  demonstrates  that  the 
State  is  capable  of  exercising  adequate 
controls  to  assure  that  special  local  needs 
registrations  it  issues  pursuant  to  In¬ 


terim  Certification  will  be  in  accord  with 
the  purposes  of  FIFRA. 

Accordingly,  notice  is  hereby  given 
that  the  EPA  has  approved  a  Request  for 
Interim  Certification  from  the  State  of 
Alabama  as  described  below,  subject  to 
the  terms  set  forth  in  the  Federal  Regis¬ 
ter  document  of  September  3,  1975. 

Alabama 

The  Alabama  Request  sought  author¬ 
ity  to  register  “new  products,”  as  that 
term  is  defined  in  section  162.152(g)  of 
the  proposed  regulations,  to  amend  EPA 
registrations  which  involve  “changed  use 
patterns,”  as  that  term  Is  defined  in  sec¬ 
tion  162.152(c);  and  to  amend  EPA  regis¬ 
trations  which  do  not  involve  changed 
use  patterns.  The  Agency  has  found  that 
the  specific  requirements  of  the  Interim 
Certification  program  are  saitsfied  in  the 
Request.  Procedures  for  product  hazard 
review  and  efficacy  determination  are 
part  of  the  State’s  registration  program; 
these  procedures  are  adequate  to  assure 
that  special  needs  registrations  issued  by 
this  State  will  be  in  accord  with  the  pur¬ 
poses  of  FIFRA. 

The  State  agency  which  has  been 
designated  responsible  for  issuance  of 
such  registrations  is  the  Alabama  De¬ 
partment  of  Agriculture  and  Industries. 
This  Agency  was  notified  on  July  8, 1976, 
that  its  Request  had  been  approved. 

A  copy  of  the  Alabama  Request  for  In¬ 
terim  Certification,  along  with  a  letter 
reflecting  the  Agency’s  decision  to  ap¬ 
prove  the  Request,  are  available  at  the 
following  locations: 

Federal  Register  Section,  Technical  Services 
Division  (WH-869),  Office  of  Pesticide  Pro¬ 
grams.  EPA,  Room  401,  East  Tower.  401  M 
St.  SW.,  Washington.  D.C.  20460. 

Pesticide  Branch.  Hazardous  Materials  Con¬ 
trol  Division.  EPA,  1421  Peachtree  St.,  NE., 
Room  112,  Atlanta,  Georgia  30309. 

Dated:  August  4, 1976. 

Edwin  L.  Johnson, 
Deputy  Assistant  Administrator 
for  Pesticide  Programs. 

IFR  Doc.7e-23148  Filed  8-6-76:8:45  am) 


(FRL  697-5:  OPP-42026] 

INDIANA  STATE  PLAN 
Certification  of  Pesticide  Applicators 

In  accordance  with  the  provisions  of 
Section  4(a)  (2)  of  the  Federal  Insecti¬ 
cide,  Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended  (86  Stat  973;  7 
U.S.C.  136)  and  40  CFR  Part  171,  the 
Honorable  Otis  R.  Bowen,  MD.,  Gov¬ 
ernor  of  the  State  of  Indiana,  has  sub¬ 
mitted  a  State  Plan  for  Certification  of 
Commercial  and  Private  Applicators  of 
Restricted  Use  Pesticides  to  the  En¬ 
vironmental  Protection  Agency  (EPA) 
for  approval. 

Notice  is  hereby  given  of  the  intention 
of  the  Regional  A^inistrator,  EPA  Re¬ 
gion  V,  to  approve  this  plan  contingent 
upon  promulgation  of  implementing 
rules  and  regulations.  Copies  of  the  pro¬ 
posed  rules  and  regulations  are  attached 
to  the  plan. 

A  summary  of  this  plan  follows.  The 
entire  plan,  together  with  all  attached 
appendices,  may  be  examined  during 
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normal  business  hours  at  the  following 
locations: 

1.  Agricultural  Experiment  Station,  Purdue 
University,  West  Lafayette,  IN  47907  (OlBoe 
of  the  Indiana  State  Chemist,  Department 
of  Biochemistry,  tel.  (317)749-2391). 

2.  Room  1147,  230  South  Dearborn  Street, 
Chicago,  ni.  60604  (Pesticides  Branch,  Air  St 
Hazardoiis  Materials  Division,  EPA,  Region  V, 
tel.  (312)353-6219). 

3.  Room  401,  East  To'wer,  Waterside  Mall, 
401  M  Street.  SW.,  Washington,  D.C.  20460 
(Federal  Register  Section,  Technical  Services 
Division  (WH-569),  Office  of  Pesticide  Pro¬ 
grams,  EPA,  tel.  (202)755-4854). 

Summary  of  State  Plan 

The  Office  of  the  Indiana  State  Chem¬ 
ist  has  been  designated  by  the  Honorable 
Otis  R.  Bowen  as  the  State  lead  agency 
for  the  administration  of  the  pesticide 
applicator  certification  program,  includ¬ 
ing  enforcement  activities,  registration 
of  restricted  use  pesticide  dealers,  and 
the  coordination  of  field,  laboratory,  and 
office  activities  relating  to  pesticide  reg¬ 
ulation. 

Cooperating  agencies  Include  the  In¬ 
diana  Cooperative  Extension  Service 
(Purdue  University)  and  the  Indiana 
Pesticide  Review  Board.  The  State  Co¬ 
operative  Extension  Service  has  overall 
responsibility  for  the  statewide  pesticide 
applicator  certification  training  program. 
Including  the  preparation  and  adminis¬ 
tration  of  training  courses,  preparation 
of  training  materials  and  examinations, 
and  distribution  of  training  manuals. 

The  lead  agency  maintains  close  liaison 
with  the  Indiana  Stream  Pollution  Con¬ 
trol  Board.  Board  of  Health,  and  De¬ 
partment  of  Natural  Resources  through 
the  Indiana  Pesticide  Review  Board.  The 
Board  develops  and  recommends  legisla¬ 
tion,  reviews  and  establishes  necessary 
pesticide  regulations  and  policies  for 
State  requirements. 

The  Indiana  pesticide  and  pesticide 
container  disposal  program  will  be  con¬ 
ducted  by  the  State  Board  of  Health  as 
coordinated  with  the  policies  and  recom¬ 
mendations  of  the  Indiana  Pesticide  Re¬ 
view  Board  ai)d  Office  of  the  State  Chem¬ 
ist. 

Legal  authority  for  the  program  is  con¬ 
tained  in  the  Indiana  Senate  Enrolled 
Act  No.  559  (Indiana  Code  1971,  15-3, 
Chapter  3.5,  1971),  the  Indiana  Pesticide 
Use  and  Application  Act.  Senate  En¬ 
rolled  Act  No.  430  (Indiana  Code  1971, 
15-3,  Chapter  3.6,  1975),  and  proposed 
regulations  as  attached  to  the  plan. 

The  plan  indicates  that  the  State  lead 
agency  and  cooperating  agencies  have  or 
will  have  sufiScient  qualified  personnel 
and  funds  necessary  to  carry  out  the  pro¬ 
posed  programs.  State  funds  to  support 
the  certification  program  will  be  derived 
on  a  direct  fee  support  basis.  Through 
October  1976,  the  lead  agency  expects  ap¬ 
proximately  $160,000  will  be  generated 
from  direct  support  fees.  The  lead  agency 
has  applied  for  a  Federal  Assistance 
Grant  to  asist  in  the  early  phases  of  the 
State  certification  program. 

An  estimated  7700  commercial  applica¬ 
tors  and  35,000  private  applicators  will 
require  certification.  Plastic  credit  card 
tsrpe  certificates  will  be  furnished  to  all 


applicators  upon  meeting  State  certifica¬ 
tion  requirements.  In  addition  to  the 
certificate,  licenses  will  be  Issued  to  the 
commercial  operator-owner  or  manager 
of  an  application  business,  commercial 
applicator-employee  of  an  operator,  and 
the  public  applicator. 

Annual  reports  will  be  submitted  to 
EPA  by  the  lead  agency  not  later  than 
August  31  of  each  year.  Other  special  re¬ 
ports  will  be  provided  as  requested  by 
the  Administrator. 

Commercial  applicator  categories  pro¬ 
posed  in  the  plan  are  those  which  are 
listed  in  40  CFR  171.3.  New  subcategories 
proposed  are  as  follows: 

( 1 )  Agricultural  Pest  Control 

(3)  Aerial 

(3 )  Ornamental  and  Turf  Pest  Control 

(1 )  Ornamental  and  Turf  Pest  Control 

(2)  Turf 

(6)  Right-Of-Way  Pest  Control 

(1)  Ground 

(2)  Aerial 

(7)  Industrial,  Institutional,  Structural,  and 

Health  Related  Pest  Control 

(1)  Industrial,  Institutional,  and  Health 

Related  Control 

(2)  Wood  Destroying  Pest  Control 

(3)  Food  Manufacturing,  Processing  and 

Storage  Pest  Control 

The  State  of  Indiana  plans  to  certify 
commercial  applicators  by  means  of  a 
written  examination  covering  the  general 
or  “core”  material  (40  CFR  171.4(b)  and 
171.6)  and  specific  requirements  of  the 
category  or  subcategory  (40  CFR  171.4 
(c) ) .  Voluntary  training  sessions  for 
commercial  applicators  will  be  organized 
and  conducted  primarily  by  the  Indiana 
Cooperatiye  Extension  Service.  Other 
contributors  to  the  training  program  in¬ 
clude  Vincennes  University — aerial  ap¬ 
plicators  and  some  category  3,  the  State 
Entomologist — category  9,  State  Board  of 
Health — contributing  to  cateogry  8,  and 
the  State  Chemist’s  office — laws  and  re¬ 
gulations.  Ten  Category  Leaders,  most 
of  them  Purdue  University  Extension 
Specialists,  have  been  selected  to  coor¬ 
dinate  the  statewide  training  programs 
for  each  commercial  applicator  category. 
Commercial  applicator  training  will  be 
supplemented  through  the  use  of  the  EPA 
Core  Manual.  Indiana-specific  material, 
slide-tapes,  and  EPA  Category  Specific 
Core  Manuals.  All  commercial  applica¬ 
tors  required  to  meet  State  licensing  pro¬ 
visions  must  be  examined  and  certified 
to  use  both  general  and  restricted  use 
pesticides.  Other  commercial  applicators 
will  require  certification  only  for  use  of 
restricted  use  pesticides. 

Training  of  private  applicators  will  be 
accomplished  with  the  EPA  Core  Man¬ 
ual  for  Private  Applicators  augmented  by 
State  materials  as  appropriate.  Indiana’s 
ten  extension  areas  will  be  used  to  facil¬ 
itate  both  the  accounting  and  contact¬ 
ing  of  private  applicators  and  scheduling 
training  sessions.  Within  the  area  sys¬ 
tem,  Indiana  has  special  Crop  Production 
Agents  who  will  be  most  utilized  in  ac¬ 
tual  training.  County  Agricultural  Ex¬ 
tension  Agents  will  assist  Crop  Produc¬ 
tion  Agents  as  appropriate.  Private  appli¬ 
cator  certification  will  be  accomplished 
by  one  of  the  following  procedures:  (1) 
successful  completion  of  a  worksheet  ad¬ 


ministered  during  county  level  training 
sessions  conducted  by  the  Indiana  Coop¬ 
erative  Extension  Service,  (2)  comple¬ 
tion  of  a  programmed  instruction  course 
administered  by  the  lead  agencv  or  co¬ 
operative  extension  service,  or  (3)  writ¬ 
ten  examination  available  upon  appli¬ 
cant’s  request.  In  all  above  options,  the 
lead  agency 'will  determine  competency 
of  private  applicators  who  apply  for  a 
permit  to  use  or  supervise  the  use  of 
restricted  use  pesticides. 

In  the  event  an  applicator  desiring 
certification  is  unable  to  read,  he  will  be 
subjected  to  the  same  training  session  as 
others  and  then  will  be  given  any  special 
oral  training  necessary  to  supplement 
the  information  available  in  the  EPA 
Core  Manual.  The  lead  agencv,  following 
any  special  oral  training,  will  conduct 
an  interview  to  determine  competency. 
Certification  will  be  limited  to  the  pes¬ 
ticide  products  for  which  the  private  ap¬ 
plicator  has  demonstrated  competency. 

While  training  is  not  mandatory,  all 
commercial  and  private  applicators  will 
be  strongly  encouraged  to  attend  the  ses¬ 
sions.  Sample  examination  questions  are 
attached  to  the  plan. 

'The  Indiana  Extension  Service  will  be  - 
the  primary  avenue  for  ensuring  that  ap¬ 
plicators  are  kept  up  to  date  with  chang¬ 
ing  technology  and  continue  a  suitable 
level  of  competency.  By  means  of  on¬ 
going  county  education  programs,  pri¬ 
vate  applicators  will  constantly  receive 
additional  Information.  Regarding  com- 
merical  applicators,  the  Cooperative  Ex¬ 
tension  Service  plans  to  build  upon  the 
framework  now  in  existence,  including 
seminars,  short  courses  and  conferences. 
The  State  plans  to  utilize  Continuing  Ed¬ 
ucation  Units  (CEU)  as  an  indication 
that  the  private  and  commercial  appli¬ 
cator  is  upgrading  himself  with  changing 
technology.  The  lead  agency  and  the  Co¬ 
operative  Extension  Service  will  evaluate 
the  nature  of  each  type  of  training  con¬ 
ference,  seminar,  or  short  course  offered 
for  the  private  and  commercial  applica¬ 
tor  and  determine  the  amount  of  CEU 
credit  that  appears  justified.  Current 
plans  are  for  a  3 -year  certification  pe¬ 
riod  for  both  private  and  commercial 
apolicators. 

The  Indiana  State  Plan  indicates,  that 
within  sixty  (60)  days  of  the  final  ap¬ 
proval  of  the  Government  Agency  Plan 
(GAP) 'by  EPA,  a  statement  concerning 
acceptance  of  GAP  qualified  Federal  em¬ 
ployees  will  be  forwarded  for  inclusion  in 
the  State  plan. 

Reciprocal  agreements  mav  be  made 
with  any  other  States  provided  they  have 
substantially  the  same  standards.  Any 
such  agreements  will  be  submitted  as 
amendments  to  Indiana’s  State  plan. 

Other  regulatory  activities  list^  in  the 
State  plan  which  will  supplement  the 
Indiana  certification  program  are  sam¬ 
pling,  pesticide  registration,  and  confis¬ 
cation  of  pesticide  products.  All  restrict¬ 
ed  use  pesticide  dealers  must  be  regis¬ 
tered  by  the  OfiQce  of  the  Indiana  State 
Chemist.  Commercial  applicators  also 
require  licensing,  of  which  certification 
is  a  prerequisite. 
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The  lead  agency  will  have  a  pesticide 
Inspection  staff  to  monitor  restricted  use 
pesticide  sales  and  distribution  records 
of  registered  dealers,  inspect  commercial 
applicator  use  and  application  records, 
and  spot  check  applicator  licenses,  cer¬ 
tificate,  and  permits  to  insme  compli¬ 
ance  with  State  £uid  Federal  laws  and 
regulations -They  will  peiform  regular 
inspections  and  follow  up  reports  of  al¬ 
leged  violations.  Before  October  1976,  the 
lead  agency  intends  to  increase  its  pes¬ 
ticide  staff  by  6  positions  in  order  to 
achieve  goals  of  the  State  certification 
programs. 

Public  Comments 

Interested  persons  are  invited  to  sub¬ 
mit  written  comments  on  the  proposed 
State  plan  for  the  State  of  Indiana  to 
the  Regional  Administrator,  Region  V, 
UJS.  Environmentcd  Protection  Agency. 
230  S.  Dearborn  Street,  Chicago,  IL 
60604.  The  comments  must  be  received  on 
or  before  September  10,  1976  and  should 
bear  the  identifying  notation  (OPP- 
42026) .  All  Written  comments  filed  pur¬ 
suant  to  this  notice  will  be  available  for 
public  inspection  at  the  above  mentioned 
locations  from  8:30  am  to  3:30  pm  Mon¬ 
day  through  Friday. 

Dated:  May  28, 1976. 

George  R.  Alexander,  Jr., 
Regional  Administrator,  U.S. 
Environmental  Protection 
Agency.  Region  V. 

IFE  r)oc.76-23161  PUed  8-6-76;8:45  am| 


[FBL  597-3;  OPP-2400131 

SOUTH  DAKOTA  AND  OHIO 

Approval  of  Requests  for  Interim  Certifica¬ 
tion  To  Register  Pesticides  to  Meet  “Spe¬ 
cial  Local  Needs” 

On  July  3.  1975,  final  regulations  for 
the  registration,  reregistration,  and  clas¬ 
sification  of  pesticides  pursuant  to  sec¬ 
tion  3  of  the  Federal  Insecticide,  F^m- 
glcide,  and  Rodenticide  Act  (FIFRA) ,  as 
amended  (86  Stat.  973;  7  U.S.C.  136), 
were  published  in  the  Federal  Register 
(40  FR  28241) .  These  regulations  became 
effective  August  4,  1975.  Since  that  date. 
States  have  been  prohibited  from  issuing 
new  registrations  for  pesticide  products 
or  uses  (ff  pesticide  products  which  are 
not  registered  by  the  Environmental  Pro¬ 
tection  Agency  (EPA),  except  pursuant 
to  certification  from  the  Administrator 
in  accordance  with  section  24(c)  of 
FIFRA. 

On  September  3,  1975,  proposed  regu¬ 
lations  for  State  Registraticm  of  Pesti¬ 
cides  to  Meet  Special  Local  Needs  imder 
section  24(c),  FIFRA,  were  published  in 
the  Federal  Register  (40  FR  40538). 
Since  it  did  not  prove  possible  to  promul¬ 
gate  final  section  24(c)  regulations  prior 
to  the  effective  date  of  the  FIFRA  sec¬ 
tion  3  regulations,  some  interruption  in 
the  authority  of  States  to  register 
pesticides  has  occurred.  In  order  to  pre¬ 
vent  further  disruption  of  State  registra¬ 
tion  programs  (particularly  in  relation 
to  minor  uses),  a  procedure  has  been 
established  by  which  States  may  request 


interim  certification  to  register  pesticides 
to  meet  special  local  needs  until  such 
time  as  the  final  section  24(c)  regula¬ 
tions  are  promulgated.  If  such  a  request 
is  granted,  a  State  may  register  pesticides 
subject  to  the  terms  of  the  certification 
and  other  limitations  set  out  in  the  Pre¬ 
amble  to  the  proposed  regulations.  In¬ 
terim  certification  will  expire  if  the  State 
has  not  submitted  a  plan  pursuant  to  the 
final  section  24(c)  regulations  within  60 
days  after  the  effective  date  of  the  Ad 
ministrator’s  disapproval. 

A  State  may  request  interim  certifica¬ 
tion  to  register  pesticides  to  meet  special 
local  needs  at  any  time  by  having  the 
Governor  or  Chief  Executive  OflBcer  or 
their  designee  submit  a  request  in  writ¬ 
ing  to  the  Administrator.  The  request 
shall  satisfy  the  requirements  set  out  In 
the  Federal  Register  announcement  of 
the  Interim  Certification  program  (40 
FR  40542),  and  the  statutory  standard 
set  forth  in  section  24(c)  of  FIFRA. 

The  Federal  Register  announcement 
of  the  Interim  Certification  program  pro¬ 
vides  that  the  Administrator  shaU  notify 
the  State  of  his  approval  or  denial  of  a 
request  for  Interim  Certification  and 
publish  notice  of  approval  or  denial  in  the 
Federal  Register.  The  announcement 
further  states  that  since  the  Agency 
expects  Interim  Certification  to  be  of 
limited  duration,  it  will  not  solicit  public 
comment  with  respect  to  requests  for  In¬ 
terim  Certification.  Adequate  oppor¬ 
tunity  for  public  comment  on  State  plans 
submitted  pursuant  to  final  section  24(c) 
regulations  is  provided  for  in  proposed 
section  162.158(c). 

The  Agency  has  received  Requests  for 
Interim  Certification  to  register  pesti¬ 
cides  to  meet  special  local  needs  (Re- 
que5t(s) )  from  the  States  of  South 
Dakota  and  Ohio.  After  reviewing  the 
Requests,  the  Agency  found  that  they 
satisfy  the  requirements  set  forth  in  the 
Federal  Register  annoimcement,  and 
that  they  demonstrate  that  each  State 
is  capable  of  exercising  adequate  controls 
to  assure  that  special  local  needs  regis¬ 
trations  it  Issues  pursuant  to  Interim 
Certification  will  be  in  accord  with  the 
purposes  of  FIFRA. 

Accordingly,  notice  Is  hereby  given 
that  the  EPA  has  approved  Requests  for 
Interim  Certification  from  the  States  of 
South  Dakota  and  Ohio  as  described 
below,  subject  to  the  terms  set  forth  In 
the- Federal  Register  document  of  Sep¬ 
tember  3, 1975. 

South  Dakota 

The  South  Dakota  Request  sought  au¬ 
thority  to  register  "new  products”,  as 
that  term  is  defined  in  section  162.152(g) 
of  the  proposed  regulations,  to  amend 
EPA  registrations  which  Involve  “changed 
use  patterns”,  as  that  term  is  defined  In 
section  162.152(c).  and  to  amend  EPA 
registratimis  which  do  not  involve 
changed  use  patterns.  The  Agency  has 
found  that  the  specific  requirements  of 
the  Interim  Certification  program  are 
satisfied  in  the  Request.  Procedures  for 
product  hazard  review  and  eflBcacy  deter¬ 
mination  are  part  of  the  State’s  registra¬ 
tion  program;  these  procedures  are  ade¬ 


quate  to  assure  that  special  needs  regis¬ 
trations  issued  by  this  State  will  be  in 
accord  with  the  purposes  of  FIFRA. 

The  State  agency  which  has  been  des¬ 
ignated  responsible  for  issuance  of  such 
registrations  is  the  South  Dakota  De¬ 
partment  of  Agriculture.  This  Agency 
was  notified  on  June  23, 1976,  that  its  Re¬ 
quest  had  been  approved. 

Ohio 

The  Ohio  Request  for  Interim  Certifir 
cation  sought  authority  to  amend  EPA 
registrations  which  involve  changed  use 
patterns  and  to  amend  EPA  registrations 
which  do  not  Involve  changed  use  pat¬ 
terns.  TTie  Agency  has  found  that  the 
specific  requirements  of  the  Interim  Cer¬ 
tification  program  are  satisfied  in  the 
Request.  Procedures  for  product  hazard 
review  and  efiBcacy  determination  are 
part  of  the  State’s  registration  program; 
these  procedures  are  adequate  to  assure 
that  special  local  needs  registrations  is¬ 
sued  by  the  State  will  be  in  accord  with 
the  purposes  of  FIFRA. 

The  State  agency  which  has  been  des¬ 
ignated  responsible  for  issuance  of  such 
registrations,  the  C^io  Department  of 
Agriculture,  was  notified  on  June  23, 
1976,  that  Ite  Request  had  been  approved. 

Copies  of  the  South  Dakota  and  the 
Ohio  Requests  for  Interim  Certification, 
along  with  letters  reflecting  the  Agency’s 
decision  to  approve  the  Requests,  are 
available  at  the  following  locations : 

Federal  Register  Section.  Technical  Services 
Division  (WH-6e9) ,  Oflice  of  Pesticide  Pro¬ 
grams.  KPA,  Room  401,  Bast  Tower,  401  M 
St.  SW.,  Washington,  D.C.  20460. 

Pesticide  Branch.  Hazardous  Materials  Con¬ 
trol  Division,  EPA.  1860  Lincoln  St.,  Suite 
000.  Denver,  Colorado  80203.  (South  Da¬ 
kota  request  only.) 

Pesticide  Branch,  Hazardous  Materials  Ckin- 
trol  Division,  EPA,  Federal  Office  Building, 
230  South  Dearborn  St.,  Chicago,  Illinois 
60604.  (Ohio  request  only.) 

Dated:  August  4, 1976. 

Edwin  L.  Johnson, 
Deputy  Assistant  Administrator 
lor  Pesticide  Programs. 
IFR  Doc.76-23149  Filed  S-6-76;8:45  am) 


(FRL  696-8] 

STANDARDS  OF  PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES  (NSPS)  AND 
NATIONAL  EMISSION  STANDARDS  FOR 
HAZARDOUS  AIR  POLLUTANTS 
(NESHAPS) 

Delegation  of  Authority  to  State  of  Cali¬ 
fornia  on  Behalf  of  Madera  County  Air 
Pollution  Control  District 

On  December  23,  1971  (36  FR  24876) 
and  March  8,  1974  (39  FR  9308),  pursu¬ 
ant  to  Section  111  of  the  Clean  Air  Act, 
as  amended,  the  Administrator  promul¬ 
gated  regulations  in  40  CPR  Part  60  es¬ 
tablishing  standards  of  performance  for 
twelve  categories  of  new  stationary 
sources  (ITSPS) .  In  addition,  on  April  6, 
1973  (38  FR  8820),  pursuant  to  section 
112  of  the  cnean  Air  Act,  as  amended,  the 
Administrator  promulgated  in  40  C7FR 
Part  61  national  emission  standards  for 
three  hazardous  air  pollutants  (NES 
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HAPS).  Sections  111(c)  and  112(d)  re¬ 
quire  the  Administrator  to  delegate  au¬ 
thority  to  Implement  and  enforce  the 
standards  to  any  State  which  submits  an 
adequate  proc^ure.  Nevertheless,  the 
Administrator  retains  concurrent  au¬ 
thority  to  implement  and  enforce  the 
standards  following  delegation  of  au¬ 
thority  to  a  State. 

On  August  19,  1973,  the  Regional  Ad- 
ministi*ator.  Region  IX  forwarded  to  the 
States  in  his  Region  information  setting 
forth  the  requirements  for  an  adequate 
procedure  for  implementing  and  enforc¬ 
ing  the  NSPS  and  NESHAPS.  On  May  3, 
1976  William  H.  Lewis,  Jr.,  Executive  Of¬ 
ficer  of  the  State  of  California  Air  Re¬ 
sources  Board,  submitted  a  request  on 
behalf  of  the  Madera  County  Air  Pollu¬ 
tion  Control  District  for  delegation  of 
authority  to  implement  and  enforce  the 
NSPS  and  NESHAPS.  Included  in  that 
request  were  copies  of  the  NSPS  and 
NESHAPS  regulations  adopted  by  the 
Madera  County  Air  Pollution  Control 
District  and  citations  to  State  law  and 
District  regulations  which  provide  the 
State  and  District  with  the  requisite  au¬ 
thority  to  Implement  and  enforce  the 
NSPS  and  NESHAPS. 

After  a  thorough  review  of  the  request 
for  delegation,  the  Regional  Administra¬ 
tor  has  determined  that  for  the  source 
categories  set  forth  in  paragraphs  (A), 
(B)  and  (C)  of  the  following  official 
letter  to  Mr.  Lewis,  Executive  Officer  of 
the  California  Air  Resources  Board,  dele¬ 
gation  is  appropriate  subject  to  the  con¬ 
ditions  set  forth  In  paragraphs  (1) 
through  (11)  of  that  letter  dated  May  12, 
1976: 

Mr.  William  H.  Lewis,  Jr., 

Executive  Officer, 

California  Air  Resources  Board, 

1709  nth  Street, 

Sacramento  CA  95814. 

I}ear  Mr.  Lewis:  This  Is  In  response  to  your 
letter  of  May  3,  1976  requesting  delegation 
of  authority  for  implementation  and  enforce¬ 
ment  of  the  Standards  of  Performance  for 
New  Stationary  Sources  (NSPS)  and  the  Na¬ 
tional  Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPS)  to  the  State  of  Cali¬ 
fornia  on  behalf  of  the  Madera  County  Air 
Pollution  Control  District.. 

We  have  reviewed  the  pertinent  laws  of  the 
State  of  California  and  the  rules  and  reg¬ 
ulations  of  the  Madera  County  Air  Pollution 
Control  District,  and  have  determined  that 
they  provide  an  adequate  and  effective  pro¬ 
cedure  for  Implementation  and  enforcement 
of  the  NSPS  and  NESHAPS  by  the  Air  Pol¬ 
lution  Control  District  and  the  State  of  Cali¬ 
fornia.  Therefore,  we  hereby  grant  delegation 
of  the  NSPS  and  NESHAPS  to  the  State  of 
California  on  behalf  of  the  Madera  Coimty 
Air  Pollution  Control  District  as  of  the  date 
of  this  letter  as  follows: 

A  Authority  for  twelve  categories  of  new 
sources  located  In  the  Madera  County  Air 
Pollution  Control  District  subject  to  the 
standards  of  performance  for  new  stationary 
sources  promulgated  In  40  CFR  Part  60  as 
in  effect  November  12,  1974.  The  categories 
of  new  sources  covered  by  the  delegation  are 
fossil  fuel-flred  steam  generators;  Incinera¬ 
tors;  Portland  cement  plants;  nitric  acid 
plants;  sulfuric  acid  plants;  asphalt  con¬ 
crete  plants;  petroleum  refineries;  storage 
vessels  for  petroleum  liquids;  secondary  lead 
smelters;  secondary  brass  and  bronze  Ingot 
production  plants;  Iron  and  steel  plants;  and 
sewage  treatment  plants. 


B.  Authority  for  all  sources  located  In  the 
Madera  County  Air  Pollution  Control  Dis¬ 
trict  subject  to  the  national  emission  stand¬ 
ards  for  three  hazardous  air  pollutants  pro¬ 
mulgated  In  40  CFR  Part  61  as  In  effect 
November  12,  1974.  The  hazardous  air  pol¬ 
lutants  covered  by  the  delegation  are  asbes¬ 
tos;  beryllium;  and  mercury. 

This  delegation  Is  based  upon  the  follow¬ 
ing  conditions: 

1.  Quarterly  reports  will  be  submitted  to 
EPA  by  the  Madera  County  Air  Pollution 
Control  District  through  the  State  of  Cali¬ 
fornia  Air  Resources  Board. 

2.  Enforcement  of  the  NSPS  and  NESHAPS 
In  the  Madera  County  Air  Pollution  Control 
District  will  be  the  primary  responsibility 
of  the  District  and  the  State  of  California 
Air  Resources  Board.  If  the  District  and  t>e 
State  determine  that  such  enforcement  Is 
not  feasible  and  so  notify  EPA,  or  where  the 
District  or  the  State  act  In  a  manner  Incon¬ 
sistent  with  the  terms  of  this  delegation, 
EPA  will  exercise  Its  concurrent  enforcement 
authority  pursuant  to  Section  113  of  the 
Clean  Air  Act,  as  amended,  with  respect  to 
sources  within  the  District  subject  to  the 
NSPS  and  NESHAPS. 

3.  Acceptance  of  this  delegation  of  NPS 
and  NESHAPS  does  not  commit  the  State  of 
California  and  the  Madera  County  Air  Pol¬ 
lution  Control  District  to  request  or  accept 
delegation  of  future  standards  and  require¬ 
ments.  However,  delegation  of  additional 
NSPS  or  NESHAPS  standards  or  require¬ 
ments,  not  hereby  delegated  would  require 
a  new  request  for  delegation. 

4.  The  State  of  California  and  the  Madera 
County  Air  Pollution  Control  District  are 
not  requesting  delegation  of  authority  over 
Federal  facilities  within  the  District  whl-h 
are  subject  to  the  NSPS  and  NESHAPS. 
However,  this  does  not  relieve  Federal  facil¬ 
ities  of  the  responsibility  of  complying  with 
all  applicable  State  laws  and  Madera  County 
District  regulations. 

8.  The  Madera  County  Air  Pollution  Con¬ 
trol  District  will  at  no  time  grant  a  variance 
from  compliance  with  Madera  County  Dis¬ 
trict  Rule  422  and  423  except  as  provided 
In  this  paragraph.  Should  the  District  grant 
such  a  variance,  EPA  will  consider  the  source 
receiving  the  variance  to  be  In  violation  of 
the  applicable  Federal  regulation  and  may 
Initiate  enforcement  action  against  the 
source  pursuant  to  Section  113  of  the  Clean 
Air  Act.  The  granting  of  such  variances  by 
the  District  shall  also  constitute  grounds 
for  revocation  of  delegation  by  EPA.  How¬ 
ever,  If  the  Madera  County  District  in  the 
future  amends  Rule  422  and  423  so  as  to 
make  the  District  regulation  more  stringent 
than  the  applicable  Federal  regulation,  the 
DLstrlct  may  grant  variances  from  the  more 
stringent  District  regulation  if  such  vari¬ 
ances  do  not  relieve  subject  sources  of  the 
responsibility  of  complying  with  standards 
equally  as  stringent  as  those  contained  in 
the  applicable  Federal  regulations. 

6.  The  Madera  County  Air  Pollution  Con¬ 
trol  District  will  utilize  only  the  methods 
specified  In  40  CFR  Parts  60  and  61  In  per¬ 
forming  source  tests  pursuant  to  their  NSPS 
and  NESHAPS  regulations.  Any  use  of  the 
District  of  test  methods  to  determine  com¬ 
pliance  with  NSPS  or  NESHAPS  not  In  ac¬ 
cordance  with  the  terms  and  conditions  of 
this  delegation  shall  constitute  grounds  for 
revocation  of  delegation  by  EPA. 

7.  The  Air  Resources  Board  and  EPA  will 
develop  a  system  of  communication  sufficient 
to  guarantee  that  each  office  Is  always  fully 
informed  regarding  the  current  compliance 
status  of  subject  sources  in  the  Madera 
County  Air  Pollution  Control  District  and 
regarding  Interpretation  of  applicable  regu¬ 
lations. 

8.  If  at  any  time  there  Is  a  confilct  between 
a  State  or  Madera  County  Air  Pollution  Con¬ 


trol  District  regulation  and  a  Federal  regula¬ 
tion  (40  CFR  Part  60  or  61),  the  Federal 
regulation  must  be  applied  if  it  is  more 
stringent  than  that  of  the  State  or  District. 
In  the  event  of  such  a  confilct,  if  either  the 
Air  Resources  Board  or  the  District  deter¬ 
mine  that  It  Is  unwilling  or  unable  to  apply 
the  more  stringent  Federal  regulation.  It  will 
so  notify  EPA.  EPA,  In  consultation  with  the 
Air  Resources  Board  and  the  District,  will 
then  modify  or  revoke  the  terms  of  this  dele¬ 
gation  to  the  extent  it  determines  to  be 
appropriate. 

9.  If  the  Regional  Administrator  deter¬ 
mines  that  a  State  or  Madera  County  Air 
Pollution  Control  District  procedure  for  en¬ 
forcing  or  Implementing  the  NSPS  or 
NESHAPS  Is  inadequate,  or  Is  not  being  ef¬ 
fectively  carried  out,  this  delegation  may  be 
revoked  In  whole  or  In  part.  Any  such  revoca¬ 
tion  shall  be  effective  as  of  the  date  specified 
In  a  Notice  of  Revocation  to  the  Air  Resources 
Board. 

10.  As  of  the  date  of  this  delegation,  sources 
subject  to  the  NSPS  or  NESHAPS  located 
within  the  Madera  County  Air  Pollution  Con¬ 
trol  District  are  required  to  submit  all  re¬ 
ports  pursuant  to  the  NSPS  and  NESHAPS 
to  the  Madera  Air  Pollution  Control  District 
and  the  EPA,  Region  IX. 

11.  The  State  of  California  and  the  Madera 
County  Air  Pollution  Control  District  will 
notify  all  sources  In  the  categories  delegated 
herein  and  subject  to  continuous  monitor¬ 
ing  requirements  contained  in  40  CFR  Part 
60  of  such  requirements  even  if  such  re¬ 
quirements  are  not  covered  by  the  terms  of 
this  delegation. 

A  Notice  announcing  this  delegation  will 
be  published  In  the  Federal  Register  in  the 
near  futvure.  The  Notice  will  state,  among 
other  things,  that,  effective  immediately,  all 
reports  required  pursuant  to  the  Federal 
NSPS  and  NESHAPS  by  sources  located  in  the 
Madera  County  Air  Pollution  Control  Dis¬ 
trict  should  be  submitted  to  the  Air  Pollu¬ 
tion  Control  District  Office  at  135  W.  Tosem- 
Ite  Avenue,  Madera,  CA  93637,  as  well  as  to 
EPA.  Region  DC. 

Since  this  delegation  is  effective  Immedi¬ 
ately,  there  is  no  requirement  that  the  State 
notify  EPA  of  its  acceptance.  Unless  EPA 
receives  from  the  State  written  notice  of 
objections  within  10  days  of  the  date  of 
receipt  of  this  letter,  the  State  and  District 
will  be  deemed  to  have  accepted  all  of  the 
terms  of  the  delegation. 

Sincerely, 

Paitl  Db  Falco,  Jr., 
Regional  Administrator. 

cc:  Madera  County  APCD 

Therefore,  pursuant  to  authority  dele¬ 
gated  to  him  by  the  Administrator,  the 
Regional  Administrator  notified  Mr. 
Lewis  on  May  12,  1976  that  authority  to 
implement  and  enforce  the  NSPS/ 
NESHAPS  was  delegated  to  the  State  of 
California  on  behalf  of  the  Madera 
County  and  Air  Pollution  Control  Dis¬ 
trict. 

Copies  of  the  request  for  delegation  of 
authority  and  the  Regional  Administra¬ 
tor’s  letter  of  delegation  are  available  for 
public  inspection  at  the  following  ad¬ 
dresses: 

California  Air  Resources  Board,  1709  11th 

Street,  Sacramento  CA  95814. 
Environmental  Protection  Agency,  Region 

DC.  Enforcement  Division,  100  California 

Street,  San  Francisco  CA  94111. 

Division  of  Stationary  Source  Enforcement. 

Room  3202  Waterside  Mall,  401  "M”  Street 

SW.,  Washington,  D.C.  20460. 

Effective  immediately,  all  reports  re¬ 
quired  pursuant  to  the  NSPS  and 
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NESHAPS  by  sources  located  in  the  Ma> 
der&  County  Air  Pollution  Control  Dis¬ 
trict  should  be  submitted  to  the  o£Bce  of 
the  Air  Pollution  Control  District,  lo¬ 
cated  at  135  W.  Yosemlte  Avenue,  Ma¬ 
dera  CA  93637,  as  well  as  to  E^PA,  Region 
IX. 

Dated:  July  27,  1976. 

Paul  DkFalco. 
RegUmal  Administrator, 
Region  IX,  EPA. 

[FR  Doc.7e-2314S  FUed  8-6-76:8:45  ami 

[FOC  76-737] 

FEDERAL  COMMUNICATIONS 
COMMISSION 

INTERNATIONAL  SYSTEM  OF  UNITS  (SI) 
Program  Adoption 

August  3,  1976. 

On  July  28.  1976,  the  Commission 
adopted  a  program  for  converting  to  the 
use  of  metric  tmits.  This  program  will 
facilitate  development  and  use  of  a  single 
system  of  units  in  the  PCC  rules.  TTie 
program  will  be  in  accord  with  the  objec¬ 
tives  of  both  the  House  of  Representa¬ 
tives  Bill  (HH.  254) ,  and  the  Senate  Bill 
(S.  100). 

Metric  imits  will  be  used  in  all  new 
and  amended  rules.  Metric  units  will  also 
be  used  on  all  license,  equipment  authori¬ 
zation,  and  construction  permit  appli¬ 
cations,  after  complete  conversion  to 
metric  units  in  the  rules  is  accomplished. 
In  the  interim,  the  measurement  system 
that  is  used  in  the  relevant  rules  when 
filing  an  application  should  be  used. 

The  program  Involves  a  gradual  two 
stage  conversion  to  metric  unit  usage. 
Metric  units  will  appear  with  the  U.S, 
equivalent  stated  in  parenthesis  (ex¬ 
ample:  2  meters  (6.56  feet)).  This  pro¬ 
gram  wiU  allow  for  a  smooth  transition 
into  metric  unit  usage. 

Action  by  the  Commission  July  28, 
1976.  Commissioners  Wiley  (Chairman), 
Lee.  Hooks,  Quello,  Washburn  and 
Robinson. 

Federal  Communications 
Commission, 

Vincent  J.  Mullins. 

Secretary. 

|FR  Doc.76-22995  FUed  8-6-76:8:46  am] 


[FOC  76-7311 

UCENSEE  OBLIGATIONS 

Effect  of  the  1976  Amendments  to  the 

Federal  Election  Campaign  Act  of  1971 

August  3.  1976. 

The  Federal  Election  Campaign  Act 
of  1971  was  amended  on  May  11,  1976. 
Pub.  L.  94-283.  Section  323  of  the  1976 
Act  states: 

Whenever  any  person  makes  an  expendi¬ 
ture  tor  the  purpose  of  financing  communi¬ 
cations  expressly  advocating  the  election  or 
defeat  of  a  clearly  Identified  candidate 
through  any  broadcasting  station,  newspaper. 

outdoor  advertising  facility,  direct 
mailing,  or  any  other  type  of  general  public 
political  advertising,  such  communication — 

(1)  If  Antborlzed  by  a  candidate,  his  au¬ 


thorized  political  committee,  or  their  agents, 
shall  clearly  and  conspicuously,  in  accord¬ 
ance  with  regulations  prescribed  by  the 
(Federal  Election]  Commission,  state  that 
the  oommuniactlon  has  been  authorized:  or 

(2)  if  not  authorized  by  a  candidate  bis 
authorized  pc^tical  committees,  or  their 
agents,  shall  clearly  and  conspicuously,  in 
accordance  with  regulations  prescribed  by 
the  Commission,  state  that  the  communica¬ 
tion  is  not  authorized  by  any  candidate,  and 
state  the  name  of  the  person  who  made  or 
financed  the  expenditure  for  the  communi¬ 
cation,  Including,  in  the  case  of  a  political 
committee,  the  name  of  any  affiliated  or  con¬ 
nected  organization  required  to  be  disclosed 
under  section  303(b)(2). 

In  June  1976,  the  Federal  Election 
Commission  issued  a  Campaign  Guide.  It 
states  in  pertinent  part : 

F.  Nonexs  or  Autbosization 

1.  Any  Communication  advocating  the 
election  or  defeat  of  a  "clearly  identified 
candidate"  through  any  type  of  public  adver¬ 
tising  must: 

a.  If  authorized  by  the  candidate,  state 
that  the  communication  is  authorized; 

b.  If  not  authorized  by  the  candidate, 
state: 

(1)  That  the  communication  is  not  au¬ 
thorized;  and 

(2)  The  name  of  the  person  (and  affiliated 
organization,  if  any)  who  financed  the 
expenditure. 

2.  The  statement  must  appear  on  the  face 
or  front  page  of  printed  matter,  or  at  the  be¬ 
ginning  or  end  of  a  radio  or  television 
broadcast. 

The  foregoing  language  clearly  places 
the  responsibility  for  compliance  with  its 
provisions  on  candidates  or  their  com¬ 
mittees.  Although  licensees  may  receive 
taped  or  filmed  announcements  from 
candidates  or  their  committees  which 
contain  language  to  comply  with  the  1976 
amendments  (e.g.  The  preceding  an¬ 
nouncement  was  authorized  by  the  Can¬ 
didate  X  Campaign  Committee) ,  pursu¬ 
ant  to  section  317  of  the  Communications 
Act  of  1934,  as  amended,  and  §  73.1212  of 
the  Ckimmlsslon’s  rules  such  announce¬ 
ments,  when  broadcast,  must  contain  the 
statutory  langiiage  of  section  317,  l.e. 
“paid  for  or  furnished”  or,  as  permitted 
by  I  73.1212(a)  (1),  “sponsored  by.”  Thus 
an  announcement  which  states  “Paid  for 
and  authorized  by  the  Candidate  X 
Champaign  Committee”  would  comply 
with  I  317  of  the  Communications  Act. 

A  copy  of  this  Public  Notice  Is  being 
smt  to  an  broadcast  licensees. 

Action  by  the  Commission  July  27, 
1976.  Commissioners  Wiley  (Chairman), 
Lee.  Hodui,  Quello,  Washburn  and 
Robinson. 

Federal  Communications 
Commission, 

Vincent  J.  Mullins. 

Secretary. 

|FR  DOC.76-22993  FUed  8-6-76;8:45  am] 
(Bqwrt  No.  817] 

COMMON  CARRIER  SERVICES 
INFORMATION 

Applications  Accepted  for  Filing 

August  2,  1976. 

The  applications  listed  herein  have 
been  found,  upon  Initial  review,  to  be 


acceptable  for  filing.  The  Commission 
reserves  the  right  to  return  any  of  these 
applications.  If  upon  further  examina¬ 
tion,  It  Is  determined  they  are  defective 
and  not  in  conformance  with  the  Com¬ 
mission’s  Rules  and  Regulations  or  Its 
policies. 

Final  action  will  not  be  taken  on  any 
of  these  applications  earlier  thtm  31  days 
following  the  date  of  this  notice,  except 
for  radio  applications  not  requiring  a 
30  day  notice  period  (see  S  309(c)  of  the 
Communications  Act),  applications  filed 
under  Part  68,  or  as  otherwise  noted.  Un¬ 
less  specified  to  the  oortrary,  comments 
or  petitions  may  be  filed  concerning  radio 
and  Section  214  applications  within  30 
days  of  the  date  of  this  notice  and  within 
20  days  for  Part  68  applications. 

In  order  for  an  application  filed  under 
Part  21  of  the  Commission’s  Rules 
(Domestic  Public  Radio  Services)  to  be 
considered  mutually  exclusive  with  any 
other  such  application  appearing  herein. 
It  must  be  substantially  complete  and 
tendered  for  filing  by  whichever  date  Is 
earlier  (a)  the  close  "of  business  one 
business  day  preceding  the  day  on  which 
the  Commission  takes  action  on  the 
previously  filed  application;  or  (b)  with¬ 
in  60  days  after  the  date  of  the  public 
notice  listing  the  first  prior  filed  appli¬ 
cation  (with  which  the  subsequent  appli¬ 
cation  is  In  conflict)  as  having  been  ac¬ 
cepted  for  filing.  In  common  carrier  radio 
services  other  than  those  listed  under 
Part  21,  the  cut-off  date  for  filing  a  mu¬ 
tually  exclusive  application  is  the  close  of 
business  one  business  day  preceding  the 
day  on  which  the  previously  filed  appli¬ 
cation  is  designated  for  hearing.  With 
limited  exceptions,  an  application  which 
Is  subsequently  amended  by  a  major 
change  will  be  considered  as  a  newly  filed 
application  for  purposes  of  the  cut-off 
rule.  [See  S  1.227(b)  (3)  and  21.30(b)  of 
the  Commission’s  Rules.] 

Federal  Communication 
Commission, 

Vincent  J.  Mullins, 

Secretary. 

Domestic  Public  Land  Mobile  Radio  Service 
22427-CD-P-(3)-76,  Mobile  Radio  Telephone 
Service,  Inc.  (KUS312),  Resubmitted  C.P. 
to  relocate  existing  facilities  and  change 
antenna  system  operating  on  454.675, 
464.860  and  464.925  MHz.  to  he  located  at 
Coon  Peak,  Oqulrrh  Range,  6.2  miles  SSW 
of  Qarfleld,  Utah. 

22507-CD-P/ML-76.  Alrcall,  Inc.  (KIT306). 
C.P.  for  additional  control  facilities  to  op¬ 
erate  on  168.61  MHz  at  a  new  Location  No. 
3  :  206  First  Avenue,  8H.,  Hickory.  North 
Carolina. 

22508-CD-MP-76,  Colton  Telephone  Company 
KOK339),  CJP.  to  change  antenna  system 
operating  on  464.400  MHz  located  at  Ooat 
Mountain,  8.1  miles  8E  of  Colton,  Oregon. 
22609-CD-P-76,  Souris  River  Telephone 
Mutual  Aid  Corporation  (KAI930) .  C.P.  for 
additional  facilities  to  operate  on  162.66 
MHz.  located  13A  miles  South  of  Minot, 
Nbrth  Dakota. 

22610-CD-F-76.  Range  Corporation  (New), 
CJP.  for  a  new  1-way  station  to  operate  on 
162.24  MHz  to  be  located  One  Mile  NNB  of 
Ripley,  Michigan. 
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23611-CD-P-76,  William  L.  Eisele  d./bya. 
I^ake  Shore  Communications  (K8J818). 
CJ*.  to  change  antenna  system  operating 
on  152.060  MHz.  located  at  Junction  of 
Route  49  and  Road  750  North.  4  miles 
North  of  Valparaiso,  Indiana. 

22512-CD-P-76,  Services  Unlimited,  Inc. 
(KRH656),  C.P.  to  relocate  facilities  and 
change  antenna  system  operating  on  158.70 
MHz.  at  Location  No.  2:  50  Miller  Street, 
Winston-Salem,  North  Carolina. 

22513-CD-P-76,  Empire  Paging  Corporation 
(KRS674),  CJP.  for  additional  facilities  to 
operate  on  454.150  MHz.  at  a  new  Location 
No.  10:  NW  Corner  of  Freeway  and  Bangs 
Avenues,  Neptune,  New  Jersey. 

22614-CD-P-(2)-76,  Mobllfone  Northwest 
(KOF918),  C.P.  for  additional  Control  fa¬ 
cilities  to  operate  on  454.250  MHz.  at  Loca¬ 
tion  No.  2:  29  North  Chelan,  Wenatchee; 
and  for  additional  Repeater  facilities  to 
operate  on  459.250  MHz.  at  Location  No.  3: 
Badger  Mountain,  7  Miles  NW.  of  Wenat¬ 
chee,  Washington. 

9251&-CD-P-76,  William  L.  Eisele  d,  b,  a  Lake 
Shore  Communications  (KJU804),  C.P.  for 
additional  facilities  to  operate  on  152.18 
MHz.  at  a  new  Location  No.  2:  Junction  of 
Route  49  and  Road  750  North,  4  miles 
North  of  Valparaiso,  Indiana. 

MAJOR  AMKNDMBNT- 

21668-CD-P-75,  Digital  Paging  Systems  of 
Pittsburgh,  Inc.  (KWB370),  Amend  to 
change  152.24  MHz  facilities  to  new  Loc. 
No.  4:  1715  Grandview  Ave.,  Pittsburgh,  Pa. 
Lat.  40*26'28"  N.— Long.  80*01'32"  W, 
with  Increase  In  height  and  new  antenna 
system.  All  other  particulars  of  operation 
remain  as  reported  In  PN  No.  757  dated 
6-9-75. 

20734-C3-P-74.  Vegas  Instant  Page  (KFL- 
943),  Amend  to  change  the  base  station 
frequency  to  158.70  MHz.  All  other  par¬ 
ticulars  are  to  remain  as  reported  on  PN 
No.  681  dated  1-2-74. 

POINT  TO  POINT  MICROWAVE  RADIO  SERVICE 

4586- CP-MP-76,  Puerto  FHco  Communica¬ 
tions  Authority  (WWZ46),  Plauella  Street, 
No.  15,  Cldra,  Puerto  Rico.  Lat.  18*10'37'' 
N.,  Long.  66*09'40”  W.  Mod.  of  C.P.  (4242- 
Cl-P-74),  to  reroute  frequency  llOOev 
MHz  toward  a  new  passive  facility  at  Nleva, 
Puerto  Rico  on  azimuth  53.0*  and  from 
passive  toward  Cerro  Pinas,  Puerto  Rico 
on  azimuth  281.9*. 

4587- CP-MP-7e.  Same  (WWM22),  Cerro 
Pinas,  6.5  miles  8W  of  Caguas,  Puerto 
Rico.  Lat.  18*09'16"  N.,  Long.  66*04'51''  W. 
Mod.  of  C.P.  (4241-C1-P-74)  to  reroute 
frequency  11,645V  MHz  toward  a  new  pas¬ 
sive  facility  at  Nleve,  Puerto  Rico  on  azi¬ 
muth  101.8*  and  from  passive  toward 
Cldra,  Puerto  Rico  on  azimuth  233.0*. 

4594-CP-P-78,  Northwestern  Bell  Telephone 
Company  (WHTSO),  Midway,  2  Miles  South 
of  Virginia,  Minnesota.  Lat.  47*29’14"  N., 
Long.  92*31'15''  W.  C.P.  to  add  a  point  of 
communication  on  frequency  2112.0V  MHz 
toward  Aurora.  Minnesota  on  azimuth 
77.8*. 

4596-CP-F-76,  American  Telephone  and  Tel¬ 
egraph  Company  (KSB66).  240  North 
Meridian  Street,  Indianapolis,  Indiana. 
Lat.  39*46'16''  N.,  Long.  88*09'29"  W.  CJ». 
to  change  polarization  from  Horizontal  to 
Vertical  on  frequencies  3730,  3810,  3890, 
3070,  4050,  and  4130  MHz  and  from  Vertical 
to  Horizontal  on  8750,  8830,  8910,  4070, 
and  4150  MHz  toward  Sheridan,  Indiana. 

4506-CF-P-76,  Same  (KSO80) .  2.5  Miles  East 
of  Sheridan,  Indiana.  Lat.  40*07'54"  N., 
Long.  86*10'29"  W.  C.P.  to  change  polari¬ 
zation  from  Vertical  to  Horizontal  on  fre¬ 
quencies  3710,  3790,  3870,  4030,  and  4110 
MHz  and  from  Horizontal  to  Vertical  on 
3770,  3850,  8930,  4010,  4090,  and  4170  and 
MHZ  toward  Indianapolis,  Indiana. 


459&-CP-P-76,  Continental  Telephone  Com¬ 
pany  of  Minnesota,  Inc.  (KBC53),  125  West 
First  Avenue  North.  Aurm'a.  Minnesota. 
liSt.  47*31'40"  N.,  Long.  92*14'27"  W,  CJ». 
to  change  location  of  transmit  station  and 
add  a  point  of  communication  on  fre¬ 
quency  2162V  MHz  toward  Midway,  Mmne- 
Bota  on  azimuth  258.0*. 

4604- CP-MP-76,  Southwestern  Bell  Tele¬ 
phone  Company  (WAU280).  Vldaurl,  12 
Miles  NE  of  Refugio,  Texas.  Lat.  28°26'11" 
N..  Long.  97°08’09''  W.  Mod.  of  C.P.  (2474- 
CF-P-75).  to  change  polarization  from 
Horizontal  to  Vertical  on  frequencies  3710 
and  4l60  MHz  toward  Victoria,  Texas  on 
azimuth  17.4*. 

4605- CF-MP-76.  Same  (WAU282).  209  North 
Bridge  Street,  Victoria,  Texas.  Lat.  28° - 
48'03'’  N..  Long.  97°00'23''  W.  Mod.  of  CP. 
(2472-CF-P-75),  to  c'-mge  polarization 
from  Horizontal  to  Vertical  on  frequencies 
3750  and  4108  MHz  toward  Vldaurl,  Texas 
on  azimuth  197.4*. 

4606- CF-P-78,  Same  (WDE59),  2.4  Miles  ESE 
of  Fort  Stockton,  Texas.  Lat.  30°52'86''  N., 
Long.  102*50'53''  W.  C.P.  to  correct  coor¬ 
dinates  and  add  a  point  of  commimicatlon 
on  frequency  2162.0H  MHz  toward  Six 
Shooter  Passive  Reflector  on  azimuth  89.6* 
and  from  Passive  Reflector  toward  Six 
Shooter,  Texas  on  azimuth  169.5*. 

1195- CP-P-78.  Michigan  Bell  Telephone  Co. 
(KQA  32) ,  Millie  Hill,  Iron  Mountain  Mich¬ 
igan.  (Lat.  46*49'17"  N.,  Long.  88®02'42" 
W.) :  Construction  permit  to  add  3870.V 
MHz  toward  Ralph,  Michigan,  on  azimuth 
24*6'. 

1196- CF-P-76,  Michigan  Bell  Telephone  Co. 
(KQI  84),  3.3  miles  NW  of  Ralph,  Michi¬ 
gan.  (Lat.  46»06'58''  N..  Long.  87*51'04'' 
W.) :  Construction  permit  to  add  3950 .V 
MHz  toward  Forsyth,  Michigan,  on  azimuth 
62«8’. 

1197- CF-P-76,  Michigan  Bell  Telephone  Co. 
(KQI  65;,  2  miles  NE  of  Forsyth,  Michigan. 
(Lat.  46«18'27''  N.,  Long.  87*18'S2"  W.) : 
Construction  permit  to  add  6397.4H  MHz 
toward  Marquette,  Michigan  on  azimuth 
346*0'. 

4593-CF-P-76,  United  Video,  Inc.  (WAH 
570),  1.5  miles  NW  of  Lincoln,  Illinois. 
(Lat.  40»09'48"  N.,  Long.  89<>23'23"  W.) : 
Construction  permit  to  add  11 385 .OH  and 
11465 .OH  MHz  toward  Clinton  and  Spring- 
field,  Dllnols  on  azimuths  90*0'  and  199* 
3',  respectively. 

4600- CP-P-76,  Eastern  Microwave,  Inc.  (KEA 
27),  SW  Cor.  of  Swarts  and  THownline 
Roads,  Sprlngwater,  New  York.  (Lat.  42* 
38'21"  N.,  Long.  77*39'34"  W.) :  Construc¬ 
tion  permit  to  add  6197.2V  and  6315W 
MHz  toward  Attica:  6197.2V  MHz  toward 
Rochester,  and  6197 .2H  MHz  toward  Dans- 
vllle.  New  York  on  azimuths  296*3',  3*1', 
and  190*5'  respectively. 

4601- CF-MP-76,  Eastern  Microwave,  Inc. 
(WPX  31).  SE  Cm*,  of  Falllngton  and 
Werner  Roads,  Attica,  New  York.  (Lat. 
42*50'12"  N.,  Long.  78*12'20"  W.) :  Con¬ 
struction  permit  to  add  5060.0V  and 
6019.3V  MHz  toward  Buffalo,  New  York  on 
azimuth  283*7'. 

4602- CP-P-76,  Eastern  Microwave,  Inc.  (KQP 
37),  Chestnut  Ridge  Rd. — 6.8  miles  NW  of 
Goshen,  Pennsylvania.  (Lat.  41*09'60"  N., 
Long.  78*21'23"  W.) :  Construction  per¬ 
mit  to  add  6271.4V  MHz,  via  power  split, 
toward  existing  point  of  communication 
at  Phillpsburg,  Pennsylvania  on  azimuth 
153*8'. 

4603- CP-P-76,  Eastern  Microwave,  Inc.  (WDD 
61).  1.5  miles  ENE  of  Frederlcksvllle,  Penn¬ 
sylvania.  (Lat.  40*27'27"  N.,  Long.  75*39' 
56"  W.) :  Construction  permit  to  add 
6123.1H  MHz  toward  Allentown  and  Easton, 
both  In  Pennsylvania,  on  azimuths  63*1' 
and  53°9',  respectively. 


4613- CP-P-76.  Prank  K.  Spaln/d.b.a.  Micro- 
wave  Service  Co.  (KPC  56).  29  miles  SE  of 
Missoula,  Montana.  (Lat.  46*35'30"  N., 
Long.  113*83'16"  W.) :  Construction  permit 
to  add  59746H  and  6034.2H  MHz  toward 
McDonald  Pass,  Montana  on  azimuth 
89*80'. 

4614- CP-P-76,  Frank  K.  Spaln/d.b.a.  Micro- 
wave  Microwave  Service  Co.  (KPC  57),  14 
miles  East  of  Helena,  Montana.  (Lat.  46°36' 
01"  N.,  Long.  112*18'06"  W.) :  Construction 
permit  to  add  6630.7H  and  6390.0H  MHz 
toward  Helena,  Montana  on  azimuth  91*0’. 

CORRECTIONS 

4310-CP-P-76,  Midwestern  Relay  Co.  (WJL 
50),  2.0  miles  E  of  Stockbridge,  Wisconsin. 
(Lat.  44*04'20"  N.,  Long.  88°15'27"  W.) : 
This  entry  appearing  in  Public  Notice  of 
7-6-76  Is  corrected  to  show  azimuth  28*8' 
going  toward  Depere,  Wisconsin.  All  other 
particulars  remain  the  same. 

4044-CP-P-76,  United  States  Transmission 
Siretems,  Inc.  (KFA  80),  Gilles,  Louisiana. 
This  entry  appearing  In  Public  Notice  of 
7-12-76  Is  corrected  to  show  the  file  num¬ 
ber  as  listed  as  above.  All  other  particu¬ 
lars  remain  the  same. 

|FR  Doc.76-23074  Filed  8-6-76;8:45  am) 


MICROBAND  CORP.  OF  AMERICA  AND 
EASTERN  MICROWAVE,  INC. 

(Docket  Nos.  20822,  20823;  File  Nos.  2125- 
C6-P-72,  3085-C-5-P-721 

Memorandum  Opinion  and  Order  Designat¬ 
ing  Applications  for  Consolidated  Hear¬ 
ing  on  Stated  Issues 

In  re  applications  of  Microband  Cor¬ 
poration  of  America  and  Eastern  Mi¬ 
crowave,  Inc.;  for  constructlMi  permits 
in  the  multipoint  distribution  service  for 
a  new  station  at  Rochester,  New  York. 

1.  The  Commission  has  before  it  the 
above-referenced  applications  of  Micro- 
band  Corporaticm  of  America,  filed  on 
October  13, 1971  and  Eastern  Microwave. 
Inc.,  filed  on  November  19,  1971.  Both 
applications  proposed  Channel  1  opera¬ 
tion  in  the  Multipoint  Distribution  Serv¬ 
ice  iMDS)  in  the  Rochester,  New  York 
area,  and  thus  are  mutually  exclusive 
and  require  comparative  consideration. 
Both  applications  have  been  amended 
as  a  result  of  Informal  requests  of  the 
Commission  staff  for  additional  infor¬ 
mation,  and  no  petitlfxis  to  deny  or 
other  objections  to  any  of  the  applica¬ 
tions  have  been  received. 

2.  Microband  holds  MDS  licenses  in 
nine  cities  Including  Washington.  D.C., 
New  York,  New  York  and  has  been 
granted  construction  permits  in  several 
other  cities.  Eastern,  a  wholly-owned 
subsidiary  of  Newhouse  Broadcasting 
CorporatifHi,  holds  MDS  construction 
permits  in  nine  cities,  including  Pitts¬ 
field,  Massachusetts,  Binghamton,  Bur¬ 
lington,  Elmira,  Syracuse,  Utica  and 
Watertown,  New  York.  In  addition,  New¬ 
house  Broadcasting  has  Interests  in 
broadcasting  or  cable  systems  in  Syra¬ 
cuse,  Elmira  and  Binghamton,  New  York. 

3.  Uprni  review  of  the  capitioned  ap- 
phcations,  we  find  that  both  applicants 
are  legally,  technically,  financially,  and 
otherwise  qualified  to  provide  the  serv¬ 
ices  which  they  propose,  and  that  a  hear¬ 
ing  will  be  required  to  determine,  on  a 
comparative  basis,  which  of  these  appli¬ 
cations  should  be  granted. 
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4.  Accordingly,  it  is  hereby  ordered, 
That  pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as  amen¬ 
ded,  and  Section  0.291  of  the  Commis¬ 
sion's  Rules,  the  above-captioned  appli¬ 
cations  are  designated  for  hearing,  in  a 
consolidated  proceeding,  at  the  Commis¬ 
sion's  offices  m  Washington,  D.C.,  on  a 
date  and  before  an  Administrative  Law 
Judge  to  be  specified  by  later  order,  to 
determine,  on  a  comparative  basis,  which 
of  the  above-captioned  applications 
should  be  granted  in  order  to  best  serve 
the  public  interest,  convenience,  and 
necessity.  In  making  such  a  determina¬ 
tion,  the  following  factors  shall  be  con¬ 
sidered:  ‘ 

(a)  The  relative  merits  of  each  pro- 
ix)sal  with  respect  to  service  area  and 
efficient  frequency  use ; 

(b)  The  nature  of  the  services  and 
facilities  proposed,  and  whether  they  will 
satisfy  service  requirements  known  to 
exist  or  likely  to  exist  in  the  Rochester, 
New  York  area. 

(c)  The  smticipated  quality  and  reli¬ 
ability  of  the  service  proposed,  including 
selection  of  equipment.  Installation,  sub¬ 
scriber  security,  and  maintenance. 

(d)  The  charges,  regulations  and 
conditions  of  the  service  to  be  rendered 
and  their  relation  to  the  nature,  quality 
and  costs  of  service;  and 

(e)  The  managerial  and  entrepre¬ 
neurial  qualifications  of  the  applicants. 

5.  It  is  further  ordered.  That  Micro¬ 
band  Corporation  of  America  and  East¬ 
ern  Microwave,  Inc.,  and  the  Chief,  Com¬ 
mon  Carrier  Bureau,  are  made  parties 
to  this  proceeding. 

6.  It  is  further  ordered.  That  parties 
desiring  to  participate  herein  shall  file 
their  notices  of  appearance  in  accord¬ 
ance  with  the  provisions  of  Section  1.221 
of  the  Commission’s  Rules. 

Adopted;  July  22, 1976. 

Released:  August  3, 1976. 

Federal  Communications 
Commission, 

Joseph  A.  Marino, 

Acting  Chief.  Common 
Carrier  Bureau, 

(FR  Doc.76-23076  Piled  8-e-76;8:46  am} 


(PCC  76-690;  Docket  No.  20849,  Pile  No.  BR- 
1040;  Docket  No.  20850,  Pile  No.  BP-19496; 
Docket  No.  20851.  Pile  No.  BRH-1495; 
Docket  No.  20852,  Pile  No.  BPH-86131 

WCAR,  INC.,  ET  AL. 

Memorandum  Opinion  and  Order  Designat¬ 
ing  Applications  for  Consolidated  Hear¬ 
ing  on  Stated  Issues 

In  re  applications  of  WCAR,  Inc. 
(WCAR),  Detroit,  Michigan,  Has:  1130 
kHz,  10  kW/50  kW,  DA-2,  U,  for  re¬ 
newal  of  broadcast  license;  The  Hall 
Broadcasting  Company,  Inc.,  Detroit, 
Michigan,  Requests:  1130  kHz,  10  kW/50 
kW,  DA-2,  U,  for  construction  permit  for 
new  standards  broadcast  station;  WCAR, 

^  Consldmttlon  of  these  factors  shall  be 
made  In  light  of  the  Commission’s  discus¬ 
sion  in  Peabodg  Telephone  Answering  Serv- 
icf,  et.  al..  55  P.C.C.  2d  626  (1975). 


Inc.  (WCAR-FM),  Detroit,  Michigan. 
Has:  92.3  MHz,  Channel  No.  222,  10  kW 
(H&V) ,  for  renewal  of  broadcast  license; 
The  Hall  Broadcasting  Company,  Inc., 
Detroit,  Michigan,  Requests;  92.3  MHz, 
Channel  No.  222.  10  kW(H&V) ;  480  feet, 
for  construction  permit  for  new  FM 
broadcast  station. 

1.  The  Commission  has  before  it  (i)  the 
above-captioned  applications  of  WCAR, 
Inc.,  for  renewal  of  its  broadcast  licenses 
for  stations  WCAR  and  WCAR-PM,  De¬ 
troit,  Michigan  (WCAR) ;  (ii)  the  above- 
captioned  applications  of  The  Hall 
Broadcasting  Company.  Inc.,  (Hall)  for 
construction  permits  for  new  ^stations  at 
Detroit,  Michigan,  to  operate  on  the  same 
frequencies  and  channel  as  stations 
WCAR  and  WCAR-FM;  (iii)  a  petition 
to  dismiss  Hall’s  applications  filed  by 
WCAR;  (iv)  an  opposition  to  WCAR’s 
pietition  to  dismiss  filed  by  Hall;  and  (v) 
responsive  pleadings  thereto.' 

2.  In  its  petition  to  dismiss  Hall’s  ap¬ 
plications,  WCAR  requests  that  Hall’s 
applications  be  dismissed  without  a  hear¬ 
ing.  or,  in  the  alternative,  that  Hall’s  ap¬ 
plications  be  designated  for  hearing  in 
a  noncomparative  proceeding.  WCAR  has 
alleged  that  Hall’s  applications  contain 
responses  which  are  either  misrepresen¬ 
tations  of  fact  or  evasions  of  the  Com¬ 
mission’s  requirements.  Specifically, 
WCAR  challenges  the  contents  of  Hall’s 
applications  with  respect  to  both  the 
availability  and  suitability  of  its  proposed 
transmitter  site,  its  financial  qualifica¬ 
tions.  and  its  ascertainment  of  ccmirnu- 
nity  problems  and  needs. 

•  3.  WCAR  states  that  there  exist  sev¬ 
eral  reasons  why  Hall's  proposed  trans¬ 
mitter  site  is  not  available.  It  alleges  that 
local  zoning  restrictions  prohibit  its  use 
as  a  transmitter  site,  and  that  even  if  the 
property  could  be  zoned  for  a  transmitter 
site,  its  owners  are  not  willing  to  make 
the  land  available  to  Hall.  Also,  WCAR 
asserts  that  Hall’s  proposed  nine-tower 
directional  antenna  array  will  not  fit  on 
the  site,  as  proposed. 

4.  Both  parties  agree  that  the  land 
upon  which  Hall  proposes  to  place  its 
transmitter  is  zoned  presently  by  the  City 
of  Trenton,  Wayne  County,  Michigan,  as 
“R-3  One-Family  Residential."  However, 
the  parties  disagree  as  to  whether  the 
property  can  be  made  available  for  use  as 
a  transmitter  site.  Hall  states  that  there 
is  every  reasonable  likelihood  that  the 
property  can  be  zoned  to  permit  such  use. 
Conversely,  WCAR  alleges  that  the  local 
zoning  ordinance  prohibits  such  rdzon- 
ing.  Further,  WCAR  alleges  that  Hall  has 
not  even  requested  a  zoning  change  or  a 
variance  for  its  proposed  site  prior  'to 
filing  its  applications.  In  support  of  its 
position.  Hall  has  submitted  an  affidavit 
from  Mr.  Pascual  Pedroza,  a  representa¬ 
tive  of  The  Hall  Broadcasting  Company, 
Pedroza,  in  his  affidavit,  states  that  on 
July  1.  1974,  he  was  advised  by  Mr.  H.  R. 
(Ray)  Smith,  an  inspector  employed  by 
the  City  of  Trenton  Department  of  Build¬ 
ing  and  Engineering,  that  the  property 
was  not  zoned  to  permit  erection  of 
broadcast  towers.  However,  Pedroza’s  af¬ 
fidavit  also  states  that  Smith  had  not 
suggested  the  existence  of  any  conditions 


which  would  preclude  rezoning  subse¬ 
quent  to  submissim  of  a  properly-filed 
rezoning  application.*  In  its  reply  to 
Hall’s  opposition,  WCAR  has  submitted 
an  affidavit  of  Mr.  Smith  himself,  in 
which  he  admits  meeting  with  represen¬ 
tatives  of  WCAR  and  with  Mr.  Pedroza. 
Smith’s  affidavit  indicates  that  he  told 
both  parties  that  anyone  could  request 
rezoning.  However,  he  also  states  as 
follows ; 

•  •  *  I  knew  that  the  CouncU  for  the  City 
of  Trenton  would  not  grant  the  rezonlng  of 
the  property  which  Mr.  Pedroza  referred  to 
In  that  It  amounts  to  "spot  zoning"  and  the 
Council 'has  not  granted  such  zoning  re¬ 
quests  to  my  knowledge.  It  goes  against  the 
plans  that  the  Council  has  for  the  City’s 
development  and  the  area  Involved. 

In  addition.  Smith’s  affidavit  refers  to 
a  section  of  the  Trenton  Zoning  Ordi¬ 
nance  which  appears  to  preclude  rezon¬ 
lng  for  use  as  a  transmitter  site.*  It  ap¬ 
pears  to  be  WCAR’s  contention  that  Mr. 
Smith’s  statement  of  opinion  concerning 
Hall’s  zoning  plus  the  effect  of  the  pro¬ 
vision  contained  in  Section  2107(2)  of 
the  Trenton  Zoning  Ordinance  leads  to 
the  conclusion  that  the  proposed  site  is 
not  available  to  Hall. 

5.  Despite  the  affidavits  contained  in 
WCAR’s  pleadings,  we  are  not  disposed 
to  designate  a  site  availability  issue  based 
upon  WCAR’s  allegations  regarding 
Hall’s  chances  of  having  the  property  re¬ 
zoned  for  use  as  a  transmitter  site.  We  - 
have  never  required  an  applicant  for  a 
construction  permit  to  build  a  broadcast 
station  to  obtain  final  approval  of  local 

^  Additional  pleadings  hied  In  this  proceed¬ 
ing  Include  the  following:  a  reply  to  Hall's 
opposition  to  WCAR’s  petition  to  dismiss  filed 
by  WCAR;  a  motion  for  leave  to  file  a  mem¬ 
orandum  of  law,  filed  by  WCAR,  an  opposi¬ 
tion  to  motion  for  leave  to  file  memorandum 
of  law,  filed  by  Hall;  a  reply  to  opposition  to 
motion  for  leave  to  file  memorandum  of  law, 
filed  by  WCAR;  a  memorandum  of  law,  filed 
by  WCAR;  comments  on  memorandum  of 
law,  filed  by  Hall;  reply  to  comments  on 
memorandum  of  law,  filed  by  WCAR;  a  mo¬ 
tion  for  expedited  action  filed  by  WCAR; 
comments  on  motion  for  expedited  action, 
filed  by  Hall;  and  reply  to  comments  on  mo¬ 
tion  for  expedited  action,  filed  by  WCAR. 

*In  Its  opposition.  Hall  refers  to  this  affi¬ 
davit  of  Mr.  Pedroza  as  one  “wherein  Mr. 
H.  R.  (Ray)  Smith  .  .  .  confirms  that  there  Is 
every  reasonable  likelihood  of  the  land  being 
properly  rezoned.”  Further,  "Hall's  Index  to 
Affidavits"  Identifies  this  as  "affidavit  of  H. 
R.  Smith  re: Zoning.”  Hence,  It  appears  that 
Hall  may  have  been  attempting  to  create  the 
erroneous  Impression  that  Mr.  Smith  signed 
an  affidavit  regarding  Hall's  chances  of  ob¬ 
taining  favorable  zoning  for  Its  site,  when.  In 
fact.  Hall's  pleadings  contain  no  statement  by 
Smith  or  any  other  Trenton  official  regarding 
the  likelihood  of  success  of  Hall's  efforts  to 
have  the  proposed  site  rezoned. 

*  Section  2107  of  the  Zoning  Ordinance  of 
Trenton,  Michigan  states.  In  part,  as  follows: 

2.  Radio  and  television  towers,  public  util¬ 
ity  microwaves,  and  public  utility  TV  trans¬ 
mitting  towers,  and  their  attendant  facil¬ 
ities  shall  be  permitted  In  I-l  and  1-2  dis¬ 
tricts  provided  such  use  shall  be  located  cen¬ 
trally  on  a  continuous  parcel  of  not  less  than 
one  and  one-half  (1*/^)  times  the  height  of 
the  tower  measured  from  the  base  of  said 
tower  to  all  points  on  each  property  line. 
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zoning  authorities  for  construction  of 
broadcast  facilities.  Rather,  we  have  re¬ 
quired  only  that  an  applicant  have  “rea¬ 
sonable  assurances”  of  local  zoning  ap¬ 
proval.  Chronicle  Pvblishing  Company, 
3  RR  2d  529  (Rev.  Bd.  1964) .  There  is  an 
assumption  that  an  applicant’s  zoning 
request  will  be  approved.  Eastside  Broad¬ 
casting  Company,  1  RR  2d  763  (Rev.  Bd. 
1963) .  In  order  to  rebut  that  assumption 
and  thus  to  persuade  us  to  designate  a 
site  availability  issue  against  an  appli¬ 
cant  based  upon  that  applicant’s  alleged 
inability  to  obtain  zoning  approveJ,  a 
petitioner  must  make  a  reasonable  show¬ 
ing  of  the  improbability  of  a  change  in 
the  zoning  restrictions.  Indianapolis 
Broadcasting,  Inc.,  10  RR  lOlOC  (1954). 
Such  an  issue  was  included  against  an 
applicant  in  Massillon  Broadcasting  Co., 
Inc.,  22  RR  95  (1961) .  In  Massillon,  there 
existed  a  local  zoning  regulation  which, 
on  its  face,  prohibited  construction  of  the 
proposed  tower,  and  which  did  not  pro¬ 
vide  an  available  exceptiem  i>ermitting 
waiver.  Also,  the  applicant  had  not  in- 
qiilred  about  rezoning  nor  had  it  applied 
for  rezoning  at  the  time  it  filed  its  ap¬ 
plication  with  us.  Rather,  it  stated  that 
in  the  futime,  it  would  apply  for  a  zoning 
waiver.  However,  the  facts  in  Massillon 
differ  from  those  presently  before  us. 
Hall,  unlike  the  applicant  in  Massillon. 
did  seek  out  information  from  the  local 
governing  authority.  Although  it  was  ad¬ 
vised  that  rezoning  was  unlikely,  it  did 
determine  that  it  was  a  possibility.  Also, 
it  is  not  certain  that  the  provision  of  the 
Trenton  Zoning  Ordinance  which  ap¬ 
pears  to  preclude  Hall’s  use  of  the  prop¬ 
erty  as  a  transmitter  site  cannot  be 
waived. 

6.  Although  WCAR  has  submitted  an 
affidavit  of  one  Trenton  Official  regard¬ 
ing  Hall’s  chances  of  obtaining  the  neces¬ 
sary  zoning  approval,  that  alone  does  not 
appear  to  be  sufficient  to  justify  inclusion 
of  a  site  availability  issue.  In  Radio 
Ridgefield,  47  PCC  2d  106,  30  RR  2d  447 
(974),  we  indicated  our  reluctance  to  in¬ 
clude  a  site  availability  issue  based  upon 
the  predictions  of  individual  members  of 
local  zoning  authorities.  See  also  Lester 
H.  Allen,  20  PCC  2d  478,  17  RR  2d  914 
(Rev.  Bd.  1969)  where  the  Review  Board 
refused  to  add  a  site  availability  issue  on 
the  basis  of  a  letter  from  a  township 
solicitor  which  expressed  the  solicitor’s 
opinion  that  the  applicant  would  be  im- 
able  to  obtain  rezoning  from  a  local 
zoning  authority.  Hence,  it  seems  clear 
that  a  petitioner  must  offer  more  than 
a  local  official’s  appraisal  of  an  appli¬ 
cant’s  chances  of  having  its  proposed 
site  approved  to  Justify  inclusion  of  a  site 
availability  issue.  What  is  required  to  re¬ 
but  the  assumption  of  an  applicant’s  rea¬ 
sonable  expectancy  of  obtaining  the  nec¬ 
essary  zoning  approval  is  evidence  that 
such  attempts  to  secure  approval  have 
been  vunsuccessful.  4  PtX;  2d  36.  7  RR 
2d  767  (1966).  In  Salem  and  Edina,  ap¬ 
plicant’s  efforts  to  secure  zoning  approv¬ 
al  had  twice  been  denied  by  local  au¬ 
thorities.  In  both  cases,  site  availability 
issues  were  included  based  upon  these 
denials.  In  the  absence  of  past  denials, 
we  do  not  believe  that  a  site  availability 


Issue  should  be  included  based  upon  the 
alleged  improbability  ot  success  of  Hall’s 
rezeming  efforts. 

7.  WCAR  also  asserts  that  Hall’s  pro¬ 
posed  site  will  not  be  available  to  it  be¬ 
cause  the  present  property  owners  have 
not  agreed  to  make  the  land  available  to 
Hall.  The  site  fCHr  the  iHX>po6ed  AM  sta¬ 
tion  consists  of  several  parcels  of  land 
owned  by  different  parties.  WCAR,  in  its 
petition,  has  alleged  that  Hall  has  failed 
to  obtain  reasonable  assurances  from 
each  of  the  property  owners  that  the 
property  would  be  available  for  purchase 
by  Hall.  ’This  allegation  is  disputed  by 
Hall  which  asserts  that  all  property  own¬ 
ers  have  been  contacted,  and  all  have  in¬ 
dicated  their  willingness  to  sell.  Attached 
to  WCAR’s  petition  is  a  copy  of  a  map 
from  the  City  of  ’Trenton  Tax  Assessor’s 
Office.  ’That  map  includes  those  portions 
of  Hall’s  prop(^ed  site,  which,  asserts 
WCAR,  are  not  available. 

8.  Among  those  pcut;el3  indicated  on 
the  ’Trenton  map  is  one  identified  as 
K-3  owned  by  the  Estate  of  Hyman 
Schwartz,  of  which  the  Detroit  Bank  and 
’Trust  Company  is  trustee.  Hall  proposes 
to  place  three  of  its  towers  on  this  site. 
WCAR  states,  however,  that  it  has 
learned  from  a  bank  officer  that  this 
property  will  be  sold  only  with  an  ad¬ 
jacent  parcel  of  land  also  owmed  by  the 
Estate  of  Hyman  Schwartz,  and  that  Hall 
has  not  arranged  to  purchase  the  ad¬ 
jacent  property.  ’This  allegation  is'coiui- 
tered  by  Hall  which  includes  with  its 
position,  an  affidavit  of  Mr.  Clyde  Hall, 
its  president.  Mr.  Hall  states  that  he  was 
told  by  a  bank  official  that  it  would  con¬ 
sider  offers  to  sell  the  parcels  of  land 
separately.  To  rebut  this  statement, 
WCAR’s  reply  contains  a  letter  from  a 
trust  officer  of  the  bank  which  states 
that  the  bank  has  received  no  “serious 
inquires”  of  prospects  for  this  pr(H>erty, 
and  that  in  its  opinion  the  parcels  shoiild 
be  sold  together.  However,  the  letter  also 
states  that  the  contiguous  parcels  would 
be  sold  separately  contingent  upon  a 
simultaneous  closing  if  that  would  bene¬ 
fit  the  estate. 

9.  Parcels  19  and  20,  upon  which  Hall 
proposes  to  place  two  of  its  towers,  are 
owned  by  Mr.  and  Mrs.  Richard  C.  Cook. 
WCAR  states  that  Mr.  and  Mrs.  Cook  are 
not  interested  in  selling  their  property. 
However,  this  too  is  contradicted  by  Hall 
which  has  submitted  another  affidavit  of 
its  representative,  Mr.  Pedroza,  stating 
that  Mr.  and  Mrs.  Cook  told  him  (Ped¬ 
roza)  that  they  were  anxious  to  sell  these 
parcels  because  of  the  tax  burdens  of 
their  ownership.  WCAR’s  reply  contains 
an  affidavit  of  Mr.  Sheldon  A.  F^k 
which  Indicates  that  the  Cooks  admitted 
meeting  with  representatives  of  Hall  and 
WCAR  about  their  property,  but  that  no 
offers  had  been  received. 

10.  Another  parcel  of  land  Included  in 
Hall’s  proposed  site  is  Identified  in  the 
’Trenton  ’Tax  Assessor’s  map  as  parcel 
number  21.  It  is  owned  by  Mr.  and  Mrs. 
Milton  Baltzer.  According  to  WCAR,  the 
Baltzers  have  not  been  contacted  by  Hall 
about  selling  their  property.  Hall,  how¬ 
ever,  asserts  that  the  Baltzer’s  property 


is  reasonably  available  to  it.  Attached  to 
Hall’s  opposition  is  another  affidavit  of 
Pedroza  which  Indicates  that  the  Baltzers 
had  been  approached  by  him  on  behalf  of 
Hall  prior  to  filing  of  Hall’s  applications, 
and  that  Baltzer  had  expressed  interest 
in  selling  parcel  number  21.  WCAR’s 
reply  contains  an  unsworn  statement 
si^ed  by  Mr.  and  Mrs.  Baltzer  which 
states  that  they  were  approached  by  Mr. 
Pedroza  for  Hall  with  regard  to  selling 
their  property  to  Hall,  but  that  no  sales 
agreement  had  been  reached. 

11.  In  addition  to  the  above  repre¬ 
sentations  regarding  the  pr(«)erty’s  avail¬ 
ability,  Hall’s  opposition  contains  alle¬ 
gations  that  representatives  of  WCAR 
have  contacted  property  owners  in  an  ef¬ 
fort  to  persuade  them  not  to  sell  their 
IM'operty  to  Hall.  For  example.  Hall’s  op¬ 
position  contains  yet  another  affidavit  of 
Pedroza  in  which  he  describes  a  meeting 
with  Mrs.  Joan  Burkmier,  an  owner  of 
parcel  number  23,  another  portion  of 
Hall’s  proposed  site.  Acc<Mrding  to  this 
affidavit,  Mrs.  Burkmier  had  been  ap¬ 
proached  by  a  representative  of  WCAR 
who  warned  her  not  to  sell  her  prcH)erty 
to  representatives  of  a  black -owned  com¬ 
pany  (presumbably  Hall)  whose  intent 
was  to  use  the  property  to  construct  low 
income  housing.  Rather,  she  was  advised 
to  sell  the  property  to  WCAR  which  also 
had  an  interest  in  acquiring  it  This  af¬ 
fidavit  of  Pedroza  is  contradicted  by  an 
affidavit  of  Mrs.  Burkmier  herself  which 
is  attached  to  WCAR’s  reply.  In  her  af¬ 
fidavit,  she  denies  ever  having  been  re¬ 
quested  by  any  representative  of  WCAR 
not  to  sell  her  property  to  Hall.  Further, 
she  denies  ever  having  been  told  that 
WCAR  had  any  interest  in  acquiring  her 
property. 

12.  Based  upon  the  pleadings  sub¬ 
mitted  in  this  matter,  and  the  attach¬ 
ments  and  exhibits  appended  thereto, 
there  appears  to  be  genuine  disagreement 
with  regard  to  whether  or  not  Hall  has 
sought  and  received  reasonable  assur¬ 
ances  that  its  proposed  transmitter  site 
would  be  available.  ’Therefore,  it  will  be 
necessary  to  include  an  Issue  on  the 
availabilit^r  of  the  proposed  site.  Since 
the  question  of  site  availability  was 
raised  by  WCAR,  it  will  have  the  burden 
of  proceeding  with  the  introduction  of 
e”idence  on  this  question.  The  burden  of 
proof  of  the  availability  of  the  site  will 
be  upon  Hall. 

13.  In  addition,  there  are  unresolved 
allegations  with  regard  to  whether 
WCAR  has  Interfered  with  Hall’s  efforts 
to  obtain  reasonable  assurances  of  the 
availability  of  its  proposed  site.  We  be¬ 
lieve  that  these  allegations  raise  serious 
questions  concerning  the  parties’  basic 
qualifications  which  must  be  resolved 
prior  to  conclusion  of  this  proceeding.  If, 
as  HaU  alleges.  WCAR  has  attempted  to 
dissuade  landowmers  from  selling  their 
property  to  Hall,  that  would  cast  grave 
doubts  upon  WCAR’s  fitness  to  remain  a 
Ccxnmission  licensee.  Further,  If  WCAR 
denied  such  Interference  with  Hall’s 
efforts  to  secure  a  transmitter  site,  when, 
in  fact.  It  had  engaged  in  such  conduct, 
its  denial  would  constitute  a  misrepre¬ 
sentation  to  the  Commission  which 
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woidd  also  have  an  effect  upon  WCAR’s 
basic  qualifications.  However,  if  as 
WCAR  alleges.  Hall  has  fabricated  its 
story  about  WCAR’s  contacts  with  the 
property  owners,  then  Hall’s  statements 
wi^.h  respect  thereto  would  constitute 
misrepresentations  to  the  Commission, 
and  would  affect  its  basic  qualifications 
to  become  a  licensee.  Hierefore,  misrep¬ 
resentation  and  character  issues  will  be 
included  as  to  both  parties.  In  The 
Citizens  Committee,  et  al.  v.  F.C.C.,  436 
P.  2d  263  (D.C.  Circ.,  1970)  at  p.  271  it 
was  held  that  “the  truth  is  most  likely 
to  be  refined  and  discovered  in  the 
crucible  of  an  evidentiary  hearing.”  We 
believe  that  the  conflicting  assertions 
presented  to  us  in  these  pleadings  neces¬ 
sitate  a  search  for  the  truth  which  can 
only  be  accomplished  by  the  hearing 
process. 

14.  In  addition  to  WCAR’s  allegations 
with  respect  to  the  availability  of  Hall’s 
proposed  site,  it  also  alleges  that  Hall’s 
directional  antenna  system  will  not  be 
able  to  be  ii^talled  as  proposed.  ITiis,  it 
states,  is  because  the  site  is  too  small  to 
support  the  proposed  300  foot  ground 
system  for  several  of  its  nine  towers. 
However.  Hall  states  that  its  proposed 
array  is  technically  feasible.  Both  sides 
have  submitted  engineering  affidavits 
which  support  their  conflicting  positions. 
According  to  our  examination  of  the 
engineering  portion  of  Hall’s  application, 
its  array  will  not  fit  on  the  proposed  site. 
Hence,  a  site  suitability  issue  will  also  be 
specified. 

15.  WCAR’s  petition  asserts  that  Hall 
lacks  the  requisite  financial  qualifica- 
ti<ms  to  be  awarded  the  construction  per¬ 
mits.  Analysis  of  Hall’s  financial  docu¬ 
mentation  indicates  that  it  will  require 
$578,376  to  construct  its  proposed  facil¬ 
ities  and  operate  the  station  for  three 
months  without  reliamce  upon  revenues,* 
itemized  as  follows; 


Down  payment  on  leased  equip¬ 
ment  _  $2, 265 

Additional  payments  on  equipment 

lease  _  7, 361 

Land  . .  126, 000 

Buildings  _  20, 000 

Miscellaneous  items  (AM) _  32,000 

MlsceUaneous  items  (FM) _  20, 000 

Loan  repayment _  176,000 

WOTking  capital  (3  months) _  196,  760 


Total  . —  678.  376 


To  meet  this  requirement.  Hall  plans 
to  utilize  existing  c^^ital  and  a  loan  from 
a  lending  institution. 

16.  In  support  of  its  request  for  a  fi¬ 
nancial  issue,  WCAR  has  challenged  the 
validity  of  Hall’s  loan  ccmimitment  from 
the  Mid-States  Mortgage  Corporation. 


‘  In  Orange  Sine,  Inc.,  et  al.,  7  PCC  2d  789, 
9  RR  2d  1157  (1967)  we  held  that  the  re¬ 
quirement  that  an  applicant  show  the  avall- 
ability  of  sufficient  funds  to  construct  and 
operate  its  station  for  one  year  enunciated  in 
Ultravision  Broadcasting  Company,  5  RR  2d 
343  (1965),  would  not  apply  In  situations 
where  an  applicant  seeks  to  replace  an  exist¬ 
ing  station  with  an  eetabliidied  record  of  ad¬ 
vertising  revenues.  Rather,  It  would  only  be 
necessary  to  show  sufficient  revenues  to-con- 
struct  the  station  and  operate  it  for  three 
months. 


Also,  it  has  questioned  Hall’s  alleged 
ability  to  procure  the  necessmir  land  for 
$126,000,  as  represented  by  Hall.  Finally, 
WCAR  states  that  HaU  will  not  be  able 
to  construct  its  proposed  stations  for  the 
amoimts  shown  in  its  applications. 

17.  By  its  terms,  Hall’s  loan  commit¬ 
ment  fnxn  Mid-States  Mortgage  Cot- 
poration  in  the  amount  of  $1,600,000  ex¬ 
pired  on  June  30,  1975.  There  is  nothing 
in  either  of  Hall’s  applications  which  in¬ 
dicates  that  this  commitment  has  been 
renewed  or  extended.  Further,  Hall’s  ap¬ 
plications  do  not  include  any  documenta¬ 
tion  indicating  that  land  will  be  available 
for  $126,000  as  alleged.  Moreover,  we 
note  that  Hall’s  most  recently  filed  bal¬ 
ance  sheet  is  dated  December  31,  1973. 
Thus,  it  is  too  old  to  be  of  significance  in 
evaluating  its  financial  qualifications  at 
this  time.  Also,  it  appears  that  Hall’s  fi¬ 
nancial  plan  is  based  on  cost  estimates 
which  are  several  years  old  and  hence, 
may  not  be  reflective  of  current  prices. 
For  the  aforementioned  reasons,  a  gen¬ 
eral  financial  issue  will  be  specified. 

18.  WCAR’s  petition  also  contains 
allegations  that  Hali  has  failed  to  ascer¬ 
tain  the  problems  and  needs  of  Detroit. 
Michigan,  its  proposed  community  of 
service,  and  that  it  has  made  misrepre¬ 
sentations  to  the  Commission  with  re¬ 
spect  thereto.  Specifically,  WCAR  dis¬ 
putes  Hall’s  statements  in  its  applica¬ 
tions  that  it  has  interviewed  303  com¬ 
munity  leaders.*  WCAR’s  allegations 
with  respect  to  Hall's  community  leader 
survey  are  based  upon  WCAR’s  own  in¬ 
terviews  with  thirteen  of  the  leaders 
listed  in  Hall’s  applications  as  having 
been  consulted  by  Hall.  Of  those  thirteen, 
nine  have  indicated  to  WCAR  that  they 
do  not  recall  ever  being  consulted  by 
any  one  representing  Hall.  Hall,  in  its 
effort  to  refute  WCAR’s  allegations,  has 
included  with  its  opposition,  affidavits  of 
those  persons  who  conducted  the  con- 
sultaticms  which  have  been  challenged 
by  WCAR.  Hall’s  representatives  have 
stated  under  oath  that  they  did  consult 
with  those  leaders.  In  response  to  these 
affidavits,  WCAR  has  submitted  with  its 
reply,  \inswom  statements  of  two  of 
those  commimity  leaders,  and  a  sworn 
statement  of  another  in  which  these  per¬ 
sons  deny  any  recollection  of  having 
been  interviewed  by  representatives  of 
Hall.  Also  included  is  an  affidavit  of 
WCAR’s  attorney  in  which  the  attorney 
states  that  two  of  Hall’s  listed  inter¬ 
viewees  told  him  that  they  did  not  recall 
ever  having  been  interviewed  by  repre¬ 
sentatives  of  Hall. 

19.  Hence,  we  have  been  presented 
with  contradictory  allegations  and  state¬ 
ments  with  respect  to  whether  or  not 
Hall  has  consulted  with  all  of  the  com¬ 
munity  leaders  listed  in  its  applications. 
Therefore,  we  believe  that  serious  ques¬ 
tions  have  been  raised  concerning  the 
truthfulness  of  Hall’s  statements  about 
its  community  survey.  In  these  circum- 


*  Hall’s  application  Indicates  that  the 
bulk  of  its  c<Hnmunlty  leader  interviews 
were  conducted  personally  by  Mr.  Hall,  and 
that  he  was  assisted  by  several  prospective 
management-level  employees. 


stances,  inclusion  of  a  misrepresentation 
issue  against  Hall  is  warranted.  Califor¬ 
nia  Stereo.  Inc..  39  PCC  2d  401,  26  RR 
2d  887  (Rev.  Bd.  1973,  Belo  Broadcasting 
Corp..  42  PCC  2d  1011,  28  RR  2d  732  (Rev. 
Bd.  1973),  Western  Television  Company. 
50  FCC  2d  453,  32  RR  2d  350  (Rev.  Bd. 
1974). 

20.  Since  Hall  proposes  primarily 
black-oriented  programming,  while 
WCAR  proposes  general  market  pro¬ 
gramming,  the  relative  need  for  ^ese 
different  types  of  programming  will  be 
considered  under  the  standard  compara¬ 
tive  issue.  Ward  L.  Jones,  FCC  67-82 
(1967). 

21.  In  its  Memorandum  of  Law, 
WCAR  has  alleged  that  Hall’s  proposed 
transmitter  site  does  not  comply  with  our 
rules  adopted  to  implement  Uie  National 
Environmental  Policy  Act.  These  rules 
were  adopted  in  our  Report  and  Order 
in  Docket  No.  19555  (Implementation  of 
the  National  Environmental  Policy  Act 
of  1969)  released  December  16,  1974. 
However,  that  Report  and  Order  states 
that  these  rules  are  applicable  to  appli¬ 
cations  filed  after  January  20,  1975.  In¬ 
asmuch  as  Hall’s  proposals  were  filed 
prior  to  that  date,  the  rules  do  not  apply, 
and  therefore,  it  is  not  necessary  to  rule 
on  WCAR’s  motion  for  leave  to  file  a 
memorandum  of  law. 

22.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
legally,  financially,  technically,  and 
otherwise  qualified.  However,  since  the 
proposals  are  mutually  exclusive,  they 
must  be  consolidated  for  a  hearing. 

23.  Accordingly,  IT  IS  ORDERED, 
That,  pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above-captioned  applica¬ 
tions  ARE  DESIGNA-TED  FOR  A  HEAR¬ 
ING  IN  A  CONSOLIDATED  PROCEED¬ 
ING  at  a  time  and  place  to  be  specified 
in  a  subsequent  order,  upon  the  follow¬ 
ing  issues; 

1.  To  determine  whether  The  Hall 
Broadcasting  Company  has  reasonable 
assurances  that  its  proposed  transmitter 
site  will  be  available. 

2.  To  determine  whether  the  trans¬ 
mitter  site  selected  by  The  Hall  Broad¬ 
casting  Company  is  suitable  for  its  pro¬ 
posed  directional  antenna  system. 

3.  To  determine  whether  The  Hall 
Broadcasting  Company  is  financially 
qualified  to  construct  and  operate  its 
proposed  stations. 

4.  To  determine  with  respect  to  WCAR, 
Inc.; 

(a)  whether  it  interfered  with  or  at¬ 
tempted  to  interfere  with  the  efforts  of 
The  Hall  Broadcasting  Company  to  ob¬ 
tain  reasonable  assurances  of  the  avail¬ 
ability  of  Hall’s  ‘proposed  transmitter 
site. 

(b)  whether  it  made  misrepresenta¬ 
tions  to  the  Commission  in  connection 
with  its  interference  with  the  efforts  of 
The  Hall  Broadcasting  Company  to 
obtain  reasonable  assurances  of  the 
availability  of  Hall’s  proposed  transmit¬ 
ter  site. 

(c)  the  effect  of  the  facts  adduced 
pursuant  to  (a)  and  (b)  above,  upon 
WCAR,  Inc.’s  basic  and/or  comparative 
qualifications  to  be  a  licensee. 
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5.  To  determine  with  respect  to  Hie 
Hall  Broadcasting  Company: 

(a)  whether  it  made  misrepresenta¬ 
tions  to  the  Commission  with  respect  to 
WCAR’s  alleged  interference  with  Hall’s 
efforts  to  obtain  reasonable  assurances 
of  the  availability  of  its  proposed  trans¬ 
mitter  site,  and  with  respect  to  its  survey 
of  community  leaders. 

lb)  the  effect  of  the  facts  adduced 
pursuant  to  (a)  above,  upon  The  Hall 
Brocuicasting  Company’s  basic  and/or 
comtiarative  qualifications  to  be  a  li¬ 
censee. 

6.  To  determine  which  of  the  proposals 
would,  on  a  comparative  basis  better 
serve  the  public  interest. 

7.  To  determine,  in  light  of  the  evi¬ 
dence  adduced  pursuant  to  the  foregoing 
issues,  which,  if  either  of  the  applications 
should  be  granted. 

24.  It  is  further  ordered.  That,  the  bur¬ 
den  of  proceeding  with  the  introduction 
of  evidence  upon  issues  1  through  3  shall 
^  upon  WCAR,  Inc.,  and  the  burden  of 
proof  shall  be  upon  ’The  Hall  Broadcast¬ 
ing  Company,  Inc. 

25.  It  is  further  ordered.  That,  the 
burden  of  proceeding  with  the  introduc¬ 
tion  of  evidence  and  the  burden  of  proof 
tmder  issue  4  shall  be  upon  The  Hall 
Broadcasting  Company.  Inc. 

26.  It  is  further  ordered,  That,  the 
burden  of  proceeding  with  the  intn^uc- 
tion  of  evidence  under  issue  5  shall  be 
upon  WCAR,  Inc.,  and  the  burden  of 
proof  shall  be  upon  The  Hall  Broadcast¬ 
ing  Company,  Inc. 

27.  It  is  further  ordered,  that  WCAR, 
Inc.’s  petition  to  dismiss  the  applications 
of  The  Hall  Broadcasting  Company,  Inc., 
is  hereby  DENIED:  that  WCAR,  Inc.’s 
motion  for  leave  to  file  memorandum  of 
law  is  GRANTED  to  the  extent  indicated 
above. 

28.  It  is  further  ordered,  ’That,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  both  applicants  shall,  pursuant  to 
section  1.221(c)  of  the  Commission’s 
rules,  hi  person  or  by  attorney,  within 
twenty  (20)  days  of  the  mailing  of  this 
Order,  file  with  the  Commission,  in  trip¬ 
licate,  a  written  iqipearance  stating  an 
lntentl<m  to  appear  on  the  date  fixed  for 
the  hearing  and  present  evidence  on  the 
issues  specified  in  this  Order. 

29.  It  is  further  ordered.  That,  the  ap- 
piicants  shall,  pursuant  to  section  311(a) 
(2)  of  the  Communications  Act  of  1034, 
as  amended,  give  notice  of  the  hearing 
within  the  time  and  in  the  manner  pre¬ 
scribed  in  such  rules,  and  shall  advise  the 
Cmnmission  of  the  publication  of  such 
notice  as  required  by  section  1.594(g)  of 
the  rules. 

Federal  Communications 
Commission, 

Vincent  J.  Mullins, 

Secretary. 

[TR  Doc.76-23073  Filed  8-6-76:8:46  am] 

FEDERAL  MARITIME  COMMISSION 
CELTIC  BULK  CARRIERS 
Agreement  Filed 

Notice  is  hereby  given  that  the  follow¬ 
ing  agreement  has  been  filed  with  the 


Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733.  75  Stat.  763,  46 
U.S.C.  814). 

Interested  i^t^ies  may  inqiect  and  ob¬ 
tain  a  copy  of  the  agreement  at  the 
Washington  office  of  the  Federal  Mari¬ 
time  Conunisskm,  1100  L  Street,  N.W., 
Room  10126;  or  may  inspect  the  agree¬ 
ment  at  the  Field  OfBces  located  at  New 
Y(x^,  N.Y.,  New  Orleans,  La.,  San  Juan, 
Puerto  Rico  and  San  Francisco.  Califor¬ 
nia.  Comments -on  such  agreements,  in¬ 
cluding  requests  for  hearing,  may  be  sub¬ 
mitted  to  the  Secretary,  Federal  Mari¬ 
time  Commission,  Washington,  D.C., 
20573,  on  or  before  August  19,  1976.  Any 
person  desiring  a  hearing  on  the  pro¬ 
posed  agreement  shall  provide  a  clear  and 
concise  statement  of  the  matters  upon 
which  they  desire  to  adduce  evidence.  An 
allegation  of  discrimination  or  unfair¬ 
ness  shall  be  accompanied  by  a  statement 
describing  the  discrimination  or  unfair¬ 
ness  with  particularity.  If  a  violation  of 
the  Act  or  detriment  to  the  commerce  of 
the  United  States  is  alleged,  the  state¬ 
ment  shall  set  forth  with  particularity 
the  acts  and  circumstances  said  to  con¬ 
stitute  such  violation  or  detriment  to 
commerce. 

A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  filing  the 
agreement  (as  indicated  hereinafter)  and 
the  statement  should  Indicate  that  this 
has  been  done. 

Celtic  Bulk  Carriers 

JOINT  SERVICE 

(Modification  of  Agreement) 

Notice  of  Agreement  Filed  by: 

F.  Conger  Fawcett,  Bsq.,  Graham  &  James, 

One  Martime  Plaza,  San  Francisco,  Cali¬ 
fornia  64111. 

Agreement  No.  10035-3  adds  Inland 
points  in  the  United  States  and  Europe 
served  through  ports  on  the  UB.  West 
Coast  and  the  United  Kingdom,  Ireland. 
Spain.  Portugal.  ’The  Scan-Baltic  area 
and  the  Bordeaux-Hamburg  range  to  the 
scope  of  the  joint  service. 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  August  3,  1976. 

Francis  C.  Hurney,' 
Secretary. 

[PR  Doc.76-22990  Piled  8-6-76:8:45  ami 


(AGREEMENTS  NOS.  10247,  10248  AND 
10250] 

COMMENT  PERIOD 
Extension 

Notice  of  the  filing  of  Agreements  Nos. 
10247  and  10248  was  published  in  the 
Federal  Register  of  July  7, 1976,  (Vol.  41. 
No.  131,  Page  27872) ,  and  Agreement  No. 
10250  was  noticed  in  the  Federal  Regis¬ 
ter  of  July  14,  1976  (Vol.  41,  No.  136, 
Page  29025). 

Time  for  filing  comments  on  these 
agreements  is  hereby  enlarged  to  and  in¬ 
cluding  August  17, 1976. 


By  order  of  the  Federal  Maritime 
Cixnmission. 

-  Dated:  August  3, 1976. 

Francis  C.  Hurney, 
Secretary. 

[FR  Doc.76-22989  Filed  8-6-76:8:45  am] 

FEDERAL  POWER  COMMISSION 

(Docket  No.  E-9040J 

CENTRAL  VERMONT  PUBLIC  SERVICE 
COMMISSION 

Compliance  Filing 

August  2,  1976. 

Take  notice  that  Central  Vermont 
Public  Service  Corporation  (Central 
Vermont)  on  April  27,  1976,  filed  a  Re¬ 
port  of  Compliance  with  the  Commis¬ 
sion’s  April  5,  1976,  order  approving 
Settlement  Agreement. 

Central  Vermont  states  that  every  re¬ 
sale  customer  will  receive  refunds  under 
the  Settlement  Agreement  of  all  amounts 
collected  under  Rate  R-3P  as  originally 
filed  which  are  attributable  to  the  in¬ 
clusion  of  CWIP  in  rate  base.  Central 
Vermont  attaches  a  comparison  showing 
refunds  for  the  period  from  January  6, 
1975,  through  November  30, 1975. 

Central  Vermont  requests  that  the 
Cimunission  issue  a  letter  order  approv¬ 
ing  this  report,  unconditionally  approv¬ 
ing  the  Settlement  Agreement,  and 
tei-minating  this  proceeding. 

Any  person  desiring  to  be  heard  as  to 
this  compliance  filing  should  file  com¬ 
ments  with  the  Federal  Power  Commis¬ 
sion,  825  North  Capitol  Sti'eet,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  the  Commission’s  Rules  of  Practice 
and  Procedure.  All  comments  should  be 
filed  on  or  before  August  16, 1976.  Copies 
of  this  cixni^lance  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.76-23047  Filed  8-6-76:8:45  ami 


(Docket  No.  ER76-7931 

DUKE  POWER  CO. 

Tendered  Contract  Supplement 

August  2, 1976. 

Take  notice  that  on  July  19. 1976,  Duke 
Power  Company  tendered  for  filing  a 
supplement  to  its  electric  power  contract 
with  the  Town  of  Dallas,  North  Carolina. 
’The  supplement  provides  for  an  Increase 
in  contract  demand  frmn  7,000  KW  to 
8,000  KW  which  Duke  Power  states  was 
made  at  the  request  of  the  customer.  *1716 
requested  effective  date  is  August  20, 
1976. 

Duke  Power  states  that  a  copy  of  the 
filing  has  been  mailed  to  the  customer. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  ^ould  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Power  Commission,  82S  North  C^ltol 
Street,  NB..  Washington,  D.C.  20426,  In 
accordance  with  Sections  1.8  and  1.10  of 
the  C!ommlsslon’s  Rules  of  Practice  and 
Procedure  (18  CFR  1.8,  1.10).  All  such 
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petitions  or  protests  should  be  filed  on  or 
before  August  17.  1976.  Protests  will  be 
considered  by  the  Commission  In  deter¬ 
mining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  Pro¬ 
testants  parties  to  the  proceeding.  Any 
persrni  wishing  to  become  a  party  must 
file  a  petition  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.76-23048  Piled  8-6-76;8:45  am] 


[Docket  No.  ER76-7941 
DUKE  POWER  CO. 

Tendered  Contract  Supplement 

^  August  2,  1976. 

Take  notice  that  on  July  19.  1976, 
Duke  Power  Company  tendered  for  fil¬ 
ing  a  supplement  to  its  electric  power 
contract  with  the  Town  of  Forest  City, 
North  Carolina.  The  supplement  provides 
for  an  increase  in  contract  demand  at 
Delivery  Point  No.  1  from  4,800  KW  to 
5,800  KW  and  at  Delivery  Point  No.  2 
from  8,200  KW  to  9,200  KW.  Duke  Power 
states  that  the  increase  is  made  at  the 
request  of  the  customer. 

The  requested  effective  date  is  August 
20,  1976.  Duke  Power  states  that  a  copy 
of  the  filing  has  been  mailed  to  the 
customer. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Power  Commission,  825  North  Capitol 
Street,  N.E.,  Washington,  D.C.  20426, 
in  accordance  with  Sections  1.8  and  1.10 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  1.8,  1.10).  All 
such  petitions  or  protests  should  be  filed  I 
on  or  before  August  17,  1976.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action 
to  be  taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  C(H>ies 
of  this  filing  are  on  file  with  the  Com¬ 
mission  and  are  available  for  public 
Inspection.  * 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.76-23049  Filed  8-6-76:8:45  am] 


[Docket  No.  ER76-7221 

NEW  ENGLAND  POWER  CO. 

Notice  of  Filing 

August  2,  1976. 

Take  notice  that  on  July  14, 1976,  New 
England  Power  Company  (NEPCO) 
filed  an  amendment  to  its  Rate  Schedule 
FPC  No.  281  with  Boston  Edison  Com¬ 
pany  effecting  a  reduction  in  the  return 
on  common  equity  contained  therein 
from  14.00%  to  13.5%.  NEPCO  states 
that  since  the  date  of  filing  of  Rate 
Schedule  FPC  No.  281,  It  was  confirmed 
between  the  parties  that  the  applicable 
return  on  conmum  equity  under  the 
terms  of  the  agreement  was  13.5%. 


NOTICES 


Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a  pe- 
titicn  u>  intervene  or  protest  with  the 
Federal  Power  Commission.  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections  1.8 
and  1.10  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  August  13, 
1976.  Protests  will  be  considered  by  the 
Commission  in  determining  the  appro¬ 
priate  action  to  be  taken  but  will  not 
serve  to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to  be¬ 
come  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.76-23051  Filed  8-6-76;8:45  am] 


[Docket  No.  ER76-304,  et  al.] 

NEW  ENGLAND  POWER  CO. 

Settlement  Conference 

August  2,  1976. 

Take  notice  that  on  August  12,  1976, 
a  conference  of  all  parties  to  intervene  in 
these  proceedings.  New  England  Power 
Company,  and  the  Commission  Staff  will 
be  held  in  the  Commission’s  Conference 
Room  No.  8402,  at  825  North  Capitol 
Street,  NE.,  Washington,  D.C.,  at  10:00 
A.M. 

Customers  and  other  interested  per¬ 
sons  will  be  permitted  to  attend,  but  if 
such  persons  have  not  previously  been 
permitted  to  intervene  by  order  of  the 
Commission,  attendance  at  the  confer¬ 
ence  will  not  be  deemed  to  authorize  in¬ 
tervention  as  a  party  in  the  proceedings. 

All  parties  will  be  eiqiected  to  come 
fully  prepared  to  discuss  the  merits  of 
all  issues  concerning  the  lawfulness  of 
the  proposed  rate  Increase  and  any  pro¬ 
cedural  matters  preparatory  to  a  fuU  evi¬ 
dentiary  hearing  or  to  make  commit¬ 
ments  with  respect  to  such  issues  and  any 
offers  of  settlement  or  stipulations  dis¬ 
cussed  at  the  conference. 

Kenneth  F.  Plumb, 

Secretary. 

[PR  Doc.76-23052  Filed  8-6-76:8:45  amj 


[Docket  No.  EP76-171 

OHIO  POWER  CO. 

Modification  of  Procedural  Schedule 
August  2,  1976. 

On  July  22,  1976,  Staff  Counsel  filed 
a  motion  to  extend  the  procedural  dates 
fixed  by  order  issued  August  17,  1975,  as 
most  recently  modified  by  notice  issued 
May  12,  1976,  in  the  above-designated 
proceeding  and  to  permit  the  service  of 
top  sheets  by  the  Commission  Staff. 

Upon  consideration,  notice  is  hereby 
given  that  the  procedural  schedule  is 
modified  as  follows: 

Service  of  Staff’s  Top  Sheets,  July  23,  1976. 
Iiif(»mal  Settlement  Conference,  August  11, 

1976. 


All  other  procedural  dates  are  deferred  pend¬ 
ing  the  outcome  of  settlement  discussions. 

By  direction  of  the  Commission. 

K|:nneth  F.  Plumb, 
Secretary. 

[FR  Doc.76-23050  Piled  8-6-76:8:45  amJ 


PRIVACY  ACT  OF  1974 

New  or  Intended  Routine  Uses  of 
Information  in  Existing  Systems  of  Records 

’The  Privacy  Act  of  1974,  Pub.  L.  No. 
93-579  (88  Stat.  1896) ,  requires  that  each 
agency  publish  at  least  annually  a  no¬ 
tice  of  the  existence  and  character  of 
each  “system  of  records”,  as  defined  in 
5  U.S.C.  552a(a)(5),  which  the  agency 
maintains,  5  U.S.C.  552a (e)  (4) .  The  Fed¬ 
eral  Power  Commission  has  published 
such  notice  in  the  Federal  Register  at 
40  FR  39353  (Aug.  27,  1975),  40  FR 
41984  (Sept.  9,  1975),  40  FR  45118 
(Sept.  30,  1975),  40  FR  52806  (Nov.  12, 
1975),  and  41  FR  9010  (March  2,  1976). 

Pursuant  to  5  U.S.C.  552a(e)  (11),  sec¬ 
tion  309  of  the  Federal  Po^er  Act,  as 
amended  (49  Stat.  858-859;  16  U.S.C. 
825h) ,  and  section  16  of  the  Natural  Gas 
Act,  as  amended  (52  Stat.  830;  15  U.S.C. 
717o),  notice  is  hereby  given  that  the 
Federal  Power  Commission  proposes  the 
adoption  of  new  or  intended  uses  of  in¬ 
formation  in  existing  record  systems 
which  have  been  published  in  the  Fed¬ 
eral  Registers  cited  hereinabove. 

5  U.S.C.  552a(b)  (7)  provides  for  dis¬ 
closure  of  records  by  an  agency,  without 
the  written  consent  of  the  individual,  in 
response  to  a  request  from  “•  *  •  an¬ 
other  agency  or  •  *  *  an  instrumentality 
of  any  governmental  jurisdiction  •  *  • 
for  a  civil  or  criminal  law  oiforcement 
activity  *  •  *”  The  Privacy  Act  is  silent 
on  referrals  of  information  for  law  en¬ 
forcement  purposes,  without  the  indi¬ 
vidual’s  consent,  which  are  initiated  by 
the  referring  agency  when  the  law  en¬ 
forcement  agency  may  be  unaware  of  the 
problem.  The  Federal  Power  Commission 
believes  that  it  is  necessary  to  include  a 
routine  use  of  the  appropriate  record 
systems  to  insure  such  referrals  without 
the  individual’s  consent  in  matters  in¬ 
volving  this  fimdamental  agency  respon¬ 
sibility  to  refer  to  appropriate  authori¬ 
ties  apparent  violations  of  criminal  and 
Civil  laws. 

Accordingly,  the  Federal  Power  Com¬ 
mission  hereby  gives  notice  of  the  addi¬ 
tion  of  the  following  new  routine  use  to 
the  FPC  record  systems  entitled,  “Ap¬ 
peals,  Grievances  and  Complaints  Rec¬ 
ords”  [40  PR  39354  (Aug.  27,  1975)], 
“Application  for  Interlocking  Director¬ 
ates — Security  Piles”  [40  FR  39355 
(Aug.  27,  1975)1,  “Blood  Donor  Rec¬ 
ords”  [40  PR  39356  (Aug.  27,  1975)1, 
“Claims  by  Employees  for  Zx>sses  of  Per¬ 
sonal  Property”  [40  PR  39357  (Aug.  27, 
1975)1,  “Computer  Usage  Production 
.  Statistics  for  the  OfBce  of  Regulatory  In- 
‘  formation  Ss^tems”  [40  FR  39358 
(Aug.  27,  1975)1,  “Data  Operator  Per¬ 
formance  Statistics  for  the  OfiBce  of  Reg¬ 
ulatory  Information  Systems’*  [40  FR 
39359  (Aug.  27,  1975)1,  “Employee  Con- 
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duct  Records"  [40  FR  39360  (Aug.  27, 
1975)],  “Pay  and  Pay-Related  Records 
(Payroll,  Travel,  Attendance.  Leave)" 
[40  FR  39363  (Aug.  27, 1975)],  “Person¬ 
nel  Investigations  Records  (Security  and 
Suitability)"  [40  FR  39364  (Aug.  27, 
1975)],  “Personnel  Records  (General)" 
[40  FR  39365  (Aug.  27,  1975)  ].  “Recruit¬ 
ing,  Examining,  and  Placement  Records” 
[40  FR  39366  (Aug.  27. 1975)  ].  and  “Time 
Distribution  Reports"  [40  FR  39368 
(Aug.  27.  1975),  40  FR  41984  (Sept.  9, 
1975)]: 

In  the  event  that  a  system  of  records 
maintained  by  the  FPC  to  carry  out  Its  func¬ 
tions  Indicates  a  violation  or  potential  vio¬ 
lation  of  law.  whether  civil,  criminal  or  regu¬ 
latory  In  nature,  and  whether  arising  by  gen¬ 
eral  statute  or  particular  program  statute, 
or  by  regulation,  rule  or  order  Issued  pur¬ 
suant  thereto,  the  relevant  records  In  the 
system  of  records  may  be  referred,  as  a 
routine  use,  to  the  appropriate  agency, 
whether  federal,  state,  local  or  foreign, 
charged  with  the  responsibility  of  Investi¬ 
gating  or  prosecuting  such  violation  or 
charged  with  enforcing  or  Implementing  the 
statute,  or  rule,  regulation  or  order  Issued 
pursuant  thereto. 

The  categories  of  records  maintained 
in  the  affected  systems  and  the  authori¬ 
ties  authorizing  the  maintenance  of  the 
Information  contained  in  these  systems 
are  set  forth  in  the  appropriate  Federal 
Registers  cited  herein  above. 

Any  interested  person  may  submit  to 
the  Federal  Power  Commission,  Wash¬ 
ington,  D.C.  20426,  on  or  before  Septem¬ 
ber  8,  1976,  in  writing,  concerning  all  or 
part  of  the  notice  proposed  herein. 

Submittals  will  be  placed  in  the  Com¬ 
mission’s  public  files  and  will  be  avail¬ 
able  for  public  inspection  at  the  Com¬ 
mission’s  OfiQce  of  Pubic  Information, 
Washington,  D.C.,  20426,  during  regular 
business  hours.  ’The  Commission  will 
consider  all  such  submittals  before  act¬ 
ing  on  the  matters  proposed  herein.  An 
original  and  14  conformed  copies  should 
be  filed  with  the  Secretary  of  the  Com¬ 
mission.  Submittals  to  the  Commission 
should  indicate  the  name  and  mailing 
address  of  the  person  filing  the  comments 
or  suggestions. 

The  Secretary  shall  cause  prompt  pub¬ 
lication  of  this  notice  to  be  made  in  the 
Federal  Register. 

By  direction  of  the  Commission. 

Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc .76-23046  Piled  8-6-76:8:46  am] 


[Docket  No.  RM75-14] 

NATIONAL  RATES  FOR  JURISDICTIONAL 
SALES  OF  NATURAL  GAS  DEDICATED 
TO  INTERSTATE  COMMERCE  ON  OR 
AFTER  JANUARY  1,  1973,  FOR  THE 
PERIOD  JANUARY  1,  1975  TO  DECEM¬ 
BER  31,  1976 

Order  Denying  Stay 

August  2, 1976. 

On  July  28,  1976,  a  motion  was  filed 
with  the  OcHnmlBsion  by  the  American 
Public  Gas  Association  in  conjunction 
with  several  organizations^  (APGA,  et 


al..  or  Petitioners) ,  requesting  the  Com¬ 
mission  to  stay  Opinion  No.  770, - 

FPC _ ,  lssue<L  July  27, 1976,  in  Docket 

No.  RM75-14.  pending  the  Ocxnmlssimi'k 
final  order  on  rehearing  in  this  proceed¬ 
ing. 

Also  on  July  28, 1976,  the  U.S.  Court  of 
Appeals  for  the  D^trlct  of  ColumUa  Cir¬ 
cuit,  following  Petitioners’  motion  there 
for  a  stay,  stayed  the  Commission’s  order 
in  this  case  “in  order  to  afford  [the] 
Court  an  c«>portunity  more  fully  to  ccm- 
sider  the  matter  and  the  responses 
thereto.”  On  July  29th  the  Court  asked 
that  responses  be  filed  by  August  3, 1976, 
and  set  oral  argument  for  August  5. 
While  the  Court’s  stay  is  in  effect,  we 
recognize  that  the  action  we  take  here 
can  have  no  immediate  effect.  However, 
inasmuch  as  we  have  directed  our  Gen¬ 
eral  Counsel  to  seek  to  have  that  stay 
lifted,  we  believe  it  is  important  to  rule 
upon  this  motion  now  so  that  Opinion 
770  can  become  effective  immediately 
upon  the  lifting  of  that  stay. 

Virginia  Petroleum  Jobbers  Ass’n  v. 
F.P.C..  104  U.S.  App.  D.C.  106,  259  F.  2d 
921  (1958),  sets  forth  the  tests  for  a  stay, 
all  of  which  must  be  met.  First,  those  re¬ 
questing  the  stay  (Petitioners)  must 
show  that  there  is  a  strong  likelihood 
their  views  will  prevail  on  appeal.  Sec¬ 
ondly,  Petitioners  must  show  that  with¬ 
out  such  relief,  they  will  be  irreparably 
injured.  Third,  Petitioners  must  show 
that  the  issuance  of  a  stay  would  not  sub¬ 
stantially  harm  other  parties  interested 
in  the  proceedings.  Fourth,  the  Petition¬ 
ers  must  show  that  the  stay  is  in  the 
public  Interest.  We  find  that  Petitioners 
have  not  met  these  standards  and,  ac¬ 
cordingly,  deny  the  stay. 

1.  Petitioners  argue  that  they  will,  in 
all  likelihood,  succeed  on  the  merits  on 
appeal  because,  inter  alia.  (1)  the  Opin¬ 
ion  770  rate  is  based  on  the  imregulated 
price  of  Intrastate  gas  and  not  on  costs, 
and  is,  therefore,  unlawful;  (2)  Opinion 
No.  770  is  proc^urally  defective  since 
Petitioners’  “constitutional  and  statutory 
right  to  a  hearing  was  denied”;  and  (3) 
the  Commission  committed  reversible  er¬ 
ror  by  “arbitrarily  abandoning  the  ac¬ 
tual  taxes  paid  principle"  and  including 
an  income  tax  ccHnponent. 

Petitioners’  assertion  that  Opinion  770 
is  not  cost-based,  and  that  the  Commis¬ 
sion  placed  xmwarranted  reliance  on  in¬ 
trastate  prices  is  without  merit.  While 
the  Commission  cannot  use  imregulated 
intrastate  prices  as  the  sole  criteria  for 
establishing  interstate  producer  prices,’ 


*  Consumer  Federation  of  America,  New 
Jersey  Board  of  Public  Utility  Commission¬ 
ers,  State  of  Minnesota,  Minnesota  Public 
Service  Commission,  United  Steel  Workers  of 
America,  United  Automobile,  Aerospace  and 
Agrlcultiual  Implement  Workers  of  America, 
International  Association  of  Machinists  Sc 
Aerospace  Workers,  National  Rural  Electric 
Cooperative  Association,  American  Public 
Power  Association,  United  States  Conference 
of  Mayors,  National  Farmers  Union,  National 
Farmers  Organization,  Energy  Action  Com¬ 
mittee,  Toward  Utility  Rate  Normalization, 
Industrial  Union  Deps^tment,  and  AFD-CIO. 

•Federal  Povoer  Commission  v.  Texaco,  417 
U.S.  380,  397-69  (1974). 


it  is  clear  that  the  Commission  may  con¬ 
sider  such  prices  in  conjunction  with  cosrt 
factors  in  determining  just  and  reason¬ 
able  iM’oducer  rates.*  While  the  OcRnmis- 
8k>n  undoubtedly  examined  non-cost  fac¬ 
tors  in  Opinion  No.  770,  as  it  has  in  other 
opinions,  those  factors  were  not  control¬ 
ling,  and  the  rate  established  is,  as 
stated  on  pages  1-2  of  the  opinion  “fully 
cost-based  and  justified.”  C^inion  770  is 
based  on  almost  exactly  the  ts^pe  of 
methodology  which  was  upheld  in  Shell 
Oil  Company  v.  FJ*.C.,  et  al..  520  F.  2d 
1061,  cert,  den.  sub  nom.  California  Com¬ 
pany,  et  al.  v.  F.P.C.,  dated  June  14, 1976, 
44  L.W.  3719. 

Petitioners’  arguments  regarding  the 
necessity  for  a  full  evidentiary  hearing 
are  similarly  without  merit.  Exactly  the 
same  argument  was  made  and  rejected  in 
Shell,  supra. 

Nor  is  there  any  merit  to  Petitioners’ 
arguments  concerning  the  Commission’s 
allowance  of  an  income  tax  component. 
While  there  was  no  such  component  in 
Opinion  699-H,  it  is  clear  that  the  situa¬ 
tion  has  changed  considerably  since  the 
adoption  of  that  opinion.  At  the  time 
of  699-H,  producers  were  still  allowed 
percentage  depletion.  ’That  tax  advan¬ 
tage  is  no  longer  generally  available. 
’Dius,  the  Commission’s  conclusion  that 
producers  will  be  paying  taxes,  at  least 
on  the  marginal  gas  to  which  this  opin¬ 
ion  applies,  is  fully  justified  by  the  rec¬ 
ord. 

2.  Petitioners  argue  that  without  a 
stay,  Irrepftrable  Injury  will  occur  be¬ 
cause  (1)  there  would  be  a  tremendous 
rate  impact  on  consumers  from  Opinion 
770  prior  to  the  Issuance  of  a  final  Com¬ 
mission  order  and  (2)  there  is  no  assur¬ 
ance  that  there  would  be  refimds  ordered 
of  any  amounts  collected  under  Opinion 
770  which  are  found  to  be  excessive.  Peti¬ 
tioners'  argument  is  without  merit.  Peti¬ 
tioners  acknowledge  that  the  courts  have 
left  the  issue  of  refunds  to  the  Commis¬ 
sion’s  discretion.  This  power  exists 
whether  or  not  it  is  expressly  reserved  in 
the  Commission’s  opinion.  Consumer 
Federation  of  America  v.  FJ*.C.,  169  UJS. 
App.  D.C.  118,  515  F.  2d  347,  cert,  denied. 
423  U.S.  906  (1975). 

As  long  as  the  Commission  has  this 
power  there  can,  by  definition,  be  no  ir¬ 
reparable  injury.  Cf.  Atlanta  Gas  Light 
Co.  v.  F.P.C...  476  F.  2d  142  (5th  Clr. 
1973).  The  Commission  has  no  policy 
denying  refunds  per  se.  Should  such  an 
issue  arise  here,  the  Commission  would 
treat  it  on  the  merits  based  upon  the 
then  existing  circumstances. 

Moreover,  for  reasons  set  forth  below. 
Petitioners  are  in  error,  both  as  to  the 
amount  and  timing  of  the  impact  of  our 
opinion. 

(a)  Date  of  Impact  of  Order  779.  As 
set  forth  in  ordering  paragraph  (D)  of 
the  opinion  (page  161) ,  there  can  be  no 
direct  impact  on  any  pipeline  customer 
until  October  27.  1976,  the  eaillest  possi¬ 
ble  effective  date  of  any  pipeline  rate  In- 


•  Mobil  oa  Corp.  ▼.  FP.C,  417  UB.  S8S. 
817-19  (1974).  8m  dtocusslon  In  Opinion  770 
(mlmeo.  p.  111). 


FEDERAL  REGISTER,  VOL.  41,  NO.  154— MONDAY,  AUGUST  9,  1976 


NOTICES 


r>:i334 

crease  tracking  any  rate  filings  tmder 
Opinion  770.  Any  direct  impact  on  resi¬ 
dential  retail  customers  of  the  pipeline’s 
wholesale  customers  could  not  occur  im- 
til  after  that  time,  and  would  depend 
upon  the  action  of  state  regulatory  agen¬ 
cies.  We  would  expect  that  the  rehearing 
for  the  sake  of  which  Petitioners  seek 
the  stay  would  be  completed  by  that  date. 

(b)  Cost  Impact  of  Opinion.  While  the 
Commission  would  not  deny,  and  has  in 
fact  afi&rmatively  stated,  that  Opinion 
770  will  result  in  a  significant  dollar  vol¬ 
ume  of  increased  revenue  to  producers, 
an  accurate  understanding  of  the  Com¬ 
mission’s  decision  requires  some  respK)nse 
to  the  erroneous  portions  of  Petitioners’ 
arguments  with  regard  to  cost  impact. 

(i)  In  calculating  the  impact  of  the 
escalation  of  post- January  1,  1975  gas 
to  the  rate  authorized  by  Opinion  770, 
Petitioners  argue  that  the  Commission 
has  actually  established  a  rate  of  $1.63, 
not  $1.42.  At  page  3,  n.  2  of  their  motion, 
they  support  this  with  the  statement 
that  “the  present  value  of  the  revenues 
recevied  from  past  commitment  of  vol¬ 
umes  of  gas  adds  2  If*  per  Mcf.’’ 

This  is  completely  incorrect.  The  price 
established  by  this  opinion  for  1975-76 
gas  is  $1.42  for  gas  flowing  from  the  date 
of  the  opinion  xmtil  October  1,  1976. 
The  price  then  escalates  on  that  day 
to  $1.43:  on  January  1,  1977  to  $1.44,  on 
April  1,  1977  to  $1.45,  and  so  forth,  by  10 
escalations  per  quarter,  reaching  $1.49 
on  January  1,  1978,  and  $2.04  on  Janu¬ 
ary  1,  1992.  The  discussion  of  a  210  ad¬ 
dition  to  the  price,  and  an  effective  rate 
of  $1.63,  simply  indicates  that  the  pres¬ 
ent  value  of  these  10  escalator  payments 
would  be  210,  and  that  on  a  present 
worth  basis,  this  escalating  stream  of 
payments  would  be  equivalent  to  a 
level  series  of  payments  at  a  rate  of 
$1.63.  However,  this  certainly  does  not 
mean  that  the  amounts  to  be  paid  by 
consiuners,  or  anyone  else,  will  be  any¬ 
thing  other  than  the  $1.42  today,  with 
the  10  escalators  as  indicated. 

The  cfMnputations  at  pages  3-4  on 
emergency  and  limited-term  sales  are 
almost  completely  without  validity. 
Emergency  and  limited-term  sales  have 
dropped  sharply  since  the  1971-1974  pe¬ 
riod  used  in  the  calculations  on  page  4. 
In  addition,  there  is  no  reason  to  be¬ 
lieve  that  emergency  and  limited-term 
sales  will  be  made  at  all,  or  will  be 
made  at  a  significant  differential  above 
the  national  rate,  when  the  national  rate 
is,  as  here,  based  on  updated  costs  and 
conditions. 

3.  The  issuance  of  a  stay  of  Opinion 
No.  770  would  cause  irreparable  injury 
to  other  parties  to  this  proceeding.  One 
of  the  major  purposes  of  Opinion  No. 
770  was  to  increase  the  incentive  for 
producers  to  dedicate  gas  to  the  inter¬ 
state  market,  and  to  develop  gas  for 
dedication  to  the  Interstate  market.  So 
long  as  the  effectiveness  of  this  order  is 
stayed,  those  incentives  will  not  exist. 
With  this  coimtry  facing  a  succession 
of  steady  increases  of  ctirtailment  of  na¬ 
tural  gas,  stich  an  impact  would  be  an 
irreparable  injury.  While  money  paid  be¬ 


tween  parties  could  ultimately  be  re¬ 
stored,  gas  which  is  not  produced  or 
delivered  to  interstate  markets  in  the 
next  several  months  will  not  be  avail¬ 
able  for  use  during  the  coming  winter 
heating  season.  Several  recent  Com¬ 
mission  actions  are  indicative  of  the 
potentially  serious  nature  of  the  natural 
gas  situation.  On  July  20,  1976,  the 
Commission  issued  in  Docket  No.  RP76- 
116  an  order  initiating  “hearings  and 
conferences  to  evaluate  the  impact  of 
natural  gas  shortages  of  interstate  pipe¬ 
line  comiMinies.’’  On  June  28,  1976,  in 
Docket  No.  RP76-113,  the  Commission 
issued  an  order  beginning  an  investiga¬ 
tion  of  recent  sharp  increases  in  the 
price  of  Canadian  gas  imports.  In  the 
face  of  a  serious  gas  situation,  this  Com¬ 
mission  cannot  countenance  the  main¬ 
tenance  of  the  status  quo. 

4.  Finally,  Petitioners  argue  that  a  stay 
in  this  proceeding  would  be  to  the  public 
interest.  Their  stated  argument  here  is 
based  only  on  the  alleged  errors  in  the 
Commission’s  methodology,  which  we 
have  rejected  above.  We  would  also  point 
out  that  it  is  in  the  national  interest  to 
take  adequate  steps  to  maintain  and,  if 
possible,  increase  the  interstate  supply  of 
natural  gas,  so  as  to  lessen  dependence 
on  much  higher  price  alternative  sources, 
such  as  Canawlian  gas  impjorts,  LNG 
and  SNG  projects,  and  supplies  of  im¬ 
ported  oil.  A  stay  would  continue  and 
exacerbate  the  problems  caused  by  re¬ 
liance  on  such  high-priced  alternative 
supplies,  and  thus  would  not  be  to  the 
public  interest. 

For  all  of  the  aforementioned  reasons. 
Petitioners’  motion  for  a  stay  of  Opinion 
No.  770  shall  be  denied. 

Also,  on  July  28,  1976,  Senator  Hubert 
H.  Humphrey  filed  a  pleading  to  support 
of  the  APGA,  et  oZ.’s  motion,  and  re¬ 
quested  that  he  be  allowed  to  intervene. 
Furthermore,  all  of  the  parties  listed  in 
Footnote  1  request  leave  to  intervene  out 
of  time  to  this  proceeding.  On  July  30, 
1976,  a  pleading  was  filed  supp>orting 
APGA,  et  al.’s  motion  for  stay  which  also 
requested  late  intervention  on  behalf  of 
United  States  Senators  Abourezk,  Dur¬ 
kin,  and  Proxmire  and  United  States 
Representatives  Bedell.  Brodhead,  Har¬ 
rington,  Harris.  Hughes,  Maguire,  Mof¬ 
fett,  Moss,  Ottinger,  and  Seiberltog  (Con¬ 
gressmen)  .  The  Commission  shall  permit 
the  aforementioned  requests  for  inter¬ 
vention  subject  to  the  condition  that  the 
intervenors  take  the  record  and  state  of 
the  proceedings  as  they  find  them,  and 
subject  to  the  further  condition  that  the 
granting  of  the  interventions  shall  not 
be  the  basis  for  delaying  or  deferring  the 
issuance  of  a  final  order  on  rehearing  in 
this  proceeding. 

The  Commission  finds:  (1)  Good  cause 
exists  to  deny  the  motion  for  stay  of 
Opinion  No.  770  filed  on  July  28, 1976,  by 
APGA,  et  al. 

(2)  The  participation  of  the  aforemen¬ 
tioned  parties  to  this  proceeding  may  be 
to  the  public  interest,  as  hereinafter  con¬ 
dition^. 

nie  Commission  orders:  (A)  The  mo¬ 
tion  for  stay  of  Opinion  No.  770  filed  by 
APGA,  et  al.,  on  July  28,  1976,  Is  denied. 


(B)  Senator  Hubert  H.  Humphrey, 
Congressmen,  and  the  parties  listed  in 
Footnote  1  are  hereby  permitted  to  in¬ 
tervene  in  these  proceedings  subject  to 
the  rules  and  regulations  of  the  Com¬ 
mission:  Provided,  however,  that  partici¬ 
pation  of  such  intervenors  shall  be  lim¬ 
ited  to  matters  affecting  asserted  rights 
and  interests  as  specifically  set  forth  in 
their  petitions  to  intervene:  and  Pro¬ 
vided.  further,  that  the  admission  of  such 
intervenors  shall  not  be  construed  as  rec¬ 
ognition  by  the  Commission  that  such 
intervenors  might  be  aggrieved  because 
of  any  order  or  orders  of  the  Commis¬ 
sion  entered  to  this  proceeding.  The  in¬ 
terventions  granted  above  are  hereby 
made  subject  to  (1)  the  condition  that 
the  intervenors  take  the  record  and  the 
state  of  the  proceedings  as  they  find 
them,  and  (2)  the  condition  that  Inter¬ 
ventions  granted  herein  shall  not  be  the 
basis  for  delaying  or  deferring  the  issu¬ 
ance  of  a  final  order  on  rehearing  in  this 
proceeding. 

(C)  The  Secretary  shall  cause  prompt 
publication  of  this  order  to  be  made  to 
the  Federal  Register. 

By  the  Commission.  Commissioner 
Smith  believes  the 'stay  entered  by  the 
United  States  Court  of  Appeals  for  the 
District  of  Coliunbia  Circuit  on  July  28, 
1976,  in  American  Public  Gas  Associa¬ 
tion,  et  al.  V.  F.P.C..  Docket  No.  7ft-1694, 
makes  the  motion  before  the  Commission 
moot,  and  thus  does  not  join  In  this 
Order. 

Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc .76-23057  Piled  8-6-76:8:45  am] 


NATIONAL  GAS  SURVEY 
Cancellation  of  Meeting 

Notice  is  hereby  given  of  the  cancella¬ 
tion  of  the  meeting  of  the  National  Gas 
Survey  Conservation-Technical  Advisory 
Task  Force-Efficiency  in  Use  of  Gas  of 
August  18,  1976,  which  was  published  to 
the  Federal  Register  July  19,  1976,  41 
FR  29751. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc .76-23 154  Piled  8-5-76:10:37  am] 

FEDERAL  RESERVE  SYSTEM 

FLORIDA  NATIONAL  BANKS  OF 
FLORIDA.  INC. 

Order  Denying  Acquisition  of  Bank 

Florida  National  Banks  of  Florida,  Inc. 
(“Florida  National”),  Jacksonville,  Flor¬ 
ida,  a  bank  holding  company  within  the 
meaning  of  the  Bank  Holding  Company 
Act,  has  applied  for  the  Board’s  approval 
under  §  3(a)  (3)  of  the  Act  (12  U.S.C.' 
1842(a)  (3) )  to  acquire  50.37  percent  or 
more  of  the  voting  shares  of  the  Citizens 
Bank  of  Bunnell  (“Bank”) ,  Bunnell, 
Florida. 

Notice  of  the  application,  affording  op¬ 
portunity  for  interested  persons  to  sub¬ 
mit  comments  and  views,  has  b^n  given 
to  accordance  with  S  3(b)  of  the  Act.  The 
time  for  filing  comments  and  views  has 
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expired,  and  the  Board  has  considered 
the  application  and  all  comments  re¬ 
ceived  in  light  of  the  factors  set  forth  In 
S  3(c)  of  the  Act  (12  UJS.C.  1842(c)). 

Florida  National,  the  fifth  largest 
banking  organization  in  Florida,  controls 
32  banks  with  aggregate  deposits  of  ap¬ 
proximately  $1.3  billion,  representing  5.4 
percent  of  the  total  deposits  in  commer¬ 
cial  banks  in  the  State.^  Acquisition  of 
Bank  would  increase  Florida  National’s 
share  of  total  commercial  bank  deposits 
by  .04  percent  and  would  not  result  in  a 
significant  increase  in  the  concentration 
of  banking  resources  in  Florida. 

Bank,  the  larger  of  the  two  banks  in 
the  relevant  banking  market,*  controls 
total  deposits  of  approximately  $11 
million  representing  62.2  per  cent  of  the 
total  deposits  in  commercial  banking 
institutions  in  the  market.  The  closest 
subsidiary  bank  of  Florida  Natimial  is  23 
miles  southeast  of  Bank.  No  significant 
competition  exists  between  any  of  Florida 
National’s  subsidiary  banks  and  Bank, 
and  It  appears  unlikely  that  such  com¬ 
petition  would  develop  in  the  future. 
Common  ownership  and  control  of  Bank 
and  the  only  other  bank  in  the  relevant 
market  has  led  to  common  senior  opera¬ 
ting  management  and  director  inter¬ 
locks.  Because  of  this  affiliate  relation¬ 
ship,  the  two  banking  institutions  do  not 
presently  compete  with  each  other.  If  the 
subject  proposal  is  approved,  it  is  ex¬ 
pected  that  the  affilia  e  relationship  will 
be  terminated  and  Bank  will  become  an 
Independ^t  alternative  source  of  bank¬ 
ing  services  in  the  relevant  market.  On 
the  basis  of  the  facts  of  record,  the  Board 
concludes  that  competitive  considera¬ 
tions  are  consistent  with,  and  lend  some 
weight  toward,  approval  of  the  applica¬ 
tion. 

The  financial  condition  and  future 
prospects  of  Florida  National,  its  sub¬ 
sidiaries  and  Bank  are  regarded  as  satis¬ 
factory.  Accordingly,  the  Board  concludes 
that  financial  considerations  are  con¬ 
sistent  with  approval  of  the  application. 

In  the  course  of  processing  this  appli¬ 
cation,  the  following  Information  has 
come  to  the  Board’s  attention. 

(1)  In  May  1974  Florida  National 
withdrew  a  previous  application  it  then 
had  pending  to  acquire  50.37  per  cent  of 
Bank.* 


*A11  banking  data  are  as  of  December  31, 
1976. 

■  The  relevant  banking  market  is  approxi¬ 
mated  by  Flagler  (bounty. 

•Following  the  1966  Amendments  to  the 
Act,  the  DuPont  Trust  ("Trust”)  sought  to 
divest  Its  holdings  In  30  Florida  banks 
through  an  exchange  of  stock  with  a  newly 
created  bank  holding  company,  Florida  Na¬ 
tional.  Subsequently,  the  Board  determined 
that  Trust  was  still  controlling  the  30  banks 
thorugh  Florida  National  and  by  Order  of 
October  15,  1973,  the  Board  ordered  the  Du¬ 
Pont  Trust  to  “terminate  Its  control  and/or 
controlling  interest  over  Florida  National 
and/or  Its  subsidiary  banks”  by  December  31, 
1974.  In  May  1974,  eight  pending  {  3(a)  (3) 
applications  of  Florida  National  were  re¬ 
turned  because  Trust  bad  not  yet  complied 
with  the  Board's  Order  of  October  16.  1973; 
and  therefore  any  acquisitions  of  bank  shares 
by  Florida  National  would  have  constituted 
an  Indirect  acquisition  by  Trust. 


(2)  In  late  May  1974,  Florida  Nation¬ 
al’s  counsel  (who  was  also  a  dlrecttv  of 
Florida  Natitmal)  conferred  with  mem¬ 
bers  of  the  Board’s  L^al  Division  to  dis¬ 
cuss  the  possibility  of  preserving  Florida 
National’s  opportunity  to  acquire  Bank 
by  having  officers  of  Florida  National 
purchase  the  stock  of  Bank  and  hold  it  as 
individuals  until  such  time  as  Florida 
National  could  purchase  it  from  them. 

(3)  Subsequently,  by  letter  of  June  14, 
1974,  the  Board’s  Legal  Division  informed 
Florida  National’s  counsel  that  “. . .  any 
action  to  acquire  shares  of  a  bank  by 
officers,  directors  or  other  persons  asso¬ 
ciated  or  related  to  a  bank  holding  com¬ 
pany,  without  Board  approval,  should  be 
taken  with  extreme  caution  to  Insure 
that  the  bank  holding  company  does  not 
obtain  direct  or  indirect  cfmtrol  or  power 
to  control  or  exercise  a  controlling  in- 
fiuence  over  the  bank.” 

(4)  On  June  28, 1974,  Florida  National 
entered  into  a  Stock  Purchase  Agreement 
with  three  of  its  officers*  (“Officers”) 
providing,  in  part,  that  Florida  National, 
through  one  of  its  subsidiary  banks, 
would  loan  its  Officers  funds  with  which 
to  purchase  50.37  per  cent  of  the  voting 
shares  of  Bank.  *1710  Officers  agreed  to 
sell  those  shares  to  Florida  Naticmal  at  a 
later  date.  In  addition,  “the  entire  risk 
of  gain  or  loss  on  the  transactions”  was 
upon  Florida  National.  Florida  Natlcmal 
also  agreed  to  indonnify  its  Officers 
against  loss  in  the  event  it  was  imable 
to  purchase  the  shares  from  them. 

(5)  Inquiries  by  the  Board’s  Legal 
Division  hi  October  1974  resulted  in  a 
letter  dated  October  7,  1974,  from 
Florida  National’s  counsel  committing 
PTmdda  National  and  its  Officers  to  (a) 
remove  the  loan  from  Florida  National’s 
subsidiary  bank  to  an  imaffiliated  bank, 
(b)  cancel,  rescind,  and  render  void  and 
imenforceable  the  Stock  Purchase  Agree¬ 
ment  of  June  28, 1974,  and  (c)  enter  into 
a  new  Stock  Purchase  Agreement  “which 
would  be  consistent  with  the  Board’s 
staff’s  recommendations  and  which 
would  provide  no  Indemnification,” 

(6)  Florida  National  subsequently 
placed  the  loan  with  an  unaffiliated 
bank.  However,  Florida  National  agreed 
to  guarantee  the  loan. 

(7)  On  May  1,  1975,  Florida  NaUonal 
submitted  an  application  for  prior  ap¬ 
proval  to  acquire  50.37  per  cent  of  the 
outstanding  voting  shares  of  Bank  from 
its  Officers  who  had  acquired  the  shares 
from  Bank’s  principal  shareholder. 

(8)  During  processing  of  the  applica- 
ti<m,  staff  discovered  that  the  Stock  Pur¬ 
chase  Agreement  between  Florida  Na¬ 
tional  and  its  Officers  had  not  been  “can¬ 
celled  and  rescinded  and  rendered  void 
and  vmenforceable  from  the  beginning” 
and  was  in  fact  still  in  force.  ’The  only 
step  that  had  been  taken  by  Florida  Na¬ 
tional  in  fulfillment  of  the  commitments 
listed  in  the  aforementioned  October  7th 
letter  was  the  transfer  of  the  loan  to  Of¬ 
ficers  from  Florida  National’s  subsidiary 
bank  to  an  unaffiliated  bank.  Florida  Na¬ 
tional  continues  to  guarantee  the  loan  to 


•Two  of  tho  olOceK  were  also  directors 
of  Florida  National. 


its  Officers  *  and  all  of  the  other  provi¬ 
sions  of  the  Stock  Purchase  Agrement 
remain  in  force. 

(9)  In  response  to  a  request  by  the 
Board’s  staff  that  Florida  National  ex¬ 
plain  its  actions;  Florida  National  and 
its  counsel  provided  documents  and  argu¬ 
ments  in  suppOTt  of  its  position  that  its 
actions  should  not  be  deemed  a  willful 
violation  of  the  Act.  Florida  National  and  ■ 
its  counsel  argue,  in  part,  that  Florida 
National  acted  upon  the  advice  of  coun¬ 
sel;  that  Florida  National’s  agreemoit 
with  its  Officers  had  been  structured  to 
comply  with  mdor  holdings  of  the  Board 
in  similar  cases;  and  that,  at  worst,  the 
transaction  was  a  technical  violation  of 
the  Act. 

Section  3(a)  of  the  Act  provides  that 
it  shall  be  imlawful,  except  with  the  prior 
approval  of  the  Board  ”.  .  .  (3)  for  any 
bank  holding  ccnnpany  to  acquire  direct 
or  Indirect  owner^ip  or  control  of  any 
voting  shares  of  any  bank  if,  after  such 
acquisition,  such  company  will  directly 
or  indirectly  own  or  control  more  than 
5  per  centum  of  the  voting  shares  of  such 
bank.”  Section  2(a)  (2)  (A)  of  the  Act 
provides  that  any  company  has  control 
over  a  bank  or  over  any  company  if  “(A) 
the  company  directly  or  indirectly  or 
acting  through  one  or  more  other  persons 
owns,  controls,  or  has  power  to  vote  25 
per  centum  or  more  of  any  class  of  vot¬ 
ing  securities  of  the  bank  or  company.” 

It  appears  that,  contrary  to  the  specific 
recommendations  and  views  expressed 
by  the  Board’s  Legal  Division,  Florida 
National,  acting  through  its  Officers,  ac¬ 
quired  control  of  50.37  per  cent  of  Bank’s 
outstanding  voting  shares.  Florida  Na¬ 
tional  was  Instructed  by  the  Board’s  Le¬ 
gal  Division  not  to  finance  its  Officers’ 
purchase  of  Bank’s  shares,  not  to  guar¬ 
antee  any  loan  made  to  its  Officers  by  an 
unaffiliated  bank  and  not  to  Indemnify 
its  Officers  against  loss.  Despite  these  di¬ 
rections  and  Florida  National’s  aware¬ 
ness  of  the  Board’s  publicly  expressed 
concern  with  acquisitions  by  officers  of 
holding  companies  acting  to  preserve 
corporate  opportunities,*  and  without  ap¬ 
parent  concern  for  the  consequences  of 
its  actions.  Florida  National  neverthe¬ 
less  structured  the  transaction  in  a  man¬ 
ner  that  clearly  resiilted  in  its  acquiring 
control  of  Bank.  Moreover,  Florida  Na¬ 
tional  continues  to  guaranty  the  loan  to 
its  Officers  and  to  indemnity  those  Of¬ 
ficers  against  loss,  and  the  control  rela¬ 
tionship  thus  continues. 

On  the  basis  of  the  facts  of  record,  the 
Board  concludes  that  Florida  National 
controls  Bank  within  the  meaning  of  §  2 
(a)  (2)  (A)  of  the  Act.  ’The  Board  further 
concludes  that  Florida  National  violated 


•At  the  time  Florida  National  placed  the 
loan  wHh  the  unafflliated  lender,  American 
National  Bank  of  Jacksonville,  it  continued 
to  gttarantee  the  locm  to  Its  Officers.  When 
norida  National  subsequentty  sought  to  re¬ 
move  its  guarantee  of  the  loan,  American 
National  Bank  of  JacksonvUle  refused  to  ex¬ 
cuse  Florida  National  from  Its  obligation. 

•See  Mid  America  Bartcorporation,  Inc^ 
1974  Federal  Reserve  Bulletin  131;  The  Ja- 
cohua  Company  and  Inland  Financial  Cor¬ 
poration,  1974  Federal  Reserve  Bulletin  130. 
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S  3(a)(3)  of  the  Act  by  acquiring  con¬ 
trol  of  Bank  without  the  prior  approval 
of  the  Board. 

Among  the  factors  emunerated  in  §  3 
(c)  of  the  Act  that  the  Board  must  con¬ 
sider  in  acting  on  applications  is  the 
managerial  resources  of  the  acquiring 
bank  holding  company.  The  reference  to 
“managerial  resources”  does  not,  how¬ 
ever,  refer  solely  to  the  business  abilities 
of  management  or  its  past  financial  suc¬ 
cess.  The  legislative  history  of  this  pro¬ 
vision  makes  it  clear  that  this  factor 
relates  not  only  to  management’s  com¬ 
petence  but  also  to  management’s  integ¬ 
rity  and  disposition  to  conduct  the  affairs 
of  company  in  accordance  with  the  re¬ 
quirements  of  law.^ 

In  assessing  the  managerial  resources 
of  an  applicant,  the  Board  must  con¬ 
sider  all  the  factors  that  bear  upon  the 
competence,  quahty  and  integrity  of  the 
management  of  any  holding  company 
seeking  to  acquire  control  of  a  bank.  The 
Board  has  previously  stated  that  when 
it  comes  to  the  Board’s  attention  that 
an  acquisition  has  been  made,  or  activi¬ 
ties  have  been  commenced,  without  the 
requisite  prior  approval  of  the  Board, 
whether  or  not  such  violation  of  the  law 
appears  to  have  been  “willful,”  such  con¬ 
duct  may  reflect  so  adversely  upon  the 
managerial  factors  in  connection  with 
an  application  for  permission  to  retain 
the  illegally  acquired  activity  that  the 
conduct,  in  and  of  itself,  constitutes 
grounds  for  denial  of  such  an  applica¬ 
tion. 

In  view  of  the  repeated  warnings  of 
the  Board’s  Legal  Division  cautioning 
Florida  National’s  coimsel  to  exercise 
great  care  in  structuring  the  transaction 
whereby  OfiBcers  acquired  control  of 
Bank,  the  contradictory  statemwits 
made  by  Florida  National’s  counsel  to 
the  Legal  Division,  the  apparent  misrep¬ 
resentations  made  in  connection  with  the 
application,  and  Florida  National’s  con¬ 
tinued  failure  to  cwnply  with  the  Board’s 
staff’s  recommendations  for  remedying 


7  As  origlnaUy  enacted,  {3(c)(3)  of  the 
Bank  Holding  Company  Act  provided  that 
among  the  factors  to  be  considered  by  the 
Board  Is  the  “character  of  [the]  manage¬ 
ment”.  Also  see  Senate  Report  No.  1095,  84th 
Cong.,  1st  Sess.,  at  page  10,  accompan3dng  the 
1956  Act.  The  present  {  3(c)  of  the  Act  In¬ 
cludes  the  same  standard  without  any  sub¬ 
stantive  change  In  Its  meaning  having  been 
made  by  the  1966  Amendments  to  the  Act 
which  brought  this  section  Into  harmony 
with  the  Bank  Merger  Act.  The  Federal  Home 
Loan  Bank  Board  has  had  occasion  In  a 
slnollar  context  to  consider  the  scope  of  the 
“managerial  resources”  standard  as  contained 
In  that  section  of  the  National  Housing  Act 
dealing  with  savings  and  loan  holding  com¬ 
panies.  (12  UB.C.  {  1730a(e)(2)).  The  Bank 
Board  concluded  that  Its  standard  was  adopt¬ 
ed  from  the  Bank  Holding  Company  Act 
and  that  the  phrase  “managerial  resources” 
encompasses  considerations  relating  to  the 
Integrity  of  management.  Opinion  and  Order 
of  the  Home  Loan  Bank  Board  In  the  ^fetter 
of  the  Joint  Applications  of  Fidelity  Finan¬ 
cial  Corporation  and  Fidelity  Savings  and 
Loan  Association,  Sacramento,  California, 
and  Six  Rivers  Savings  and  Loan  Association, 
Eureka,  California  (Resolution  No,  73-1772, 
December  7, 1973) ,  at  page  20. 


the  situation,  it  is  clear  that  insofar  as 
this  api^cation  is  concerned  the  man¬ 
agement  of  Florida  National  has  not 
demonstrated  a  disposition  to  conform 
the  conduct  of  Ai^licant’s  affairs  to  the 
requirements  of  Uie  Act.  Section  3(a)  of 
the  Act  requires  prior  approval  for  ac¬ 
quisitions,  and  where  an  acquisition  of 
control  is  made  without  obtaining  such 
prior  approval,  under  circumstances  such 
as  those  presented  here,  the  Board  be¬ 
lieves  it  should  not  approve  an  applica¬ 
tion  to  retain  the  illegally  acquired  con¬ 
trol  position  and  thereby  allow  the 
offending  party  to  reap  the  fruits  of  its 
violation. 

There  is  no  evidence  in  the  record  that 
that  the  banking  needs  of  the  commu¬ 
nity  are  not  currently  being  adequately 
served.  Florida  National  has  proposed  to 
expand  certain  of  Bank’s  services.  How¬ 
ever,  in  the  context  of  this  application, 
these  considerations  are  not  sufficient  to 
outweigh  the  adverse  managerial  consid¬ 
erations  of  Florida  National’s  violation 
of  the  Act  referred  to  above.  Accord¬ 
ingly,  it  is  the  Board’s  judgment  that 
approval  of  the  application  would  not 
be  in  the  public  interest  and  that  the 
application  should  be  denied. 

On  the  basis  of  the  record,  the  appli¬ 
cation  is  denied  for  the  reasons  sum¬ 
marized  above.  Florida  National  and  its 
Officers  are  ordered  to  take  all  necessary 
steps  to  divest  the  shares  of  Bank  un¬ 
lawfully  acquired  by  them  no  later  than 
October  27,  1976  and  to  submit  to  the 
Board  for  its  approval  no  later  than 
August  29,  1976,  a  plan  to  effect  such 
divestiture. 

By  order  of  the  Board  of  Governors,* 
effective  July  29,  1976. 

Griffith  L.’ Garwood, 
Assistant  Secretary  of  the  Board. 

(FR  Doc.76-23092  Filed  8-6-76:8:45  am) 

MERCANTILE  TEXAS  CORP. 

Proposed  Acquisition  of  Financial 

Protection  Insurance  Company  of  Texas 

Mercantile  Texas  Corporation,  Dallas, 
Texas,  has  appUed,  pursuant  to  §  4(c) 
(8)  of  the  Bank  Holding  Company  Act 
(12  U.S.C.  5  1843(c)(8))  and  5  225.4(b) 
(2)  of  the  Board’s  Regulation  Y  (12  CFR 
§  225.4(b)  (2) ) ,  for  permission  to  acquire 
voting  shares  of  Financial  Protection  In¬ 
surance  Company  of  Texas,  Houston, 
Texas  (“FPIC”),  a  wholly-owned  non¬ 
banking  subsidiary  of  Federated  Capital 
Corporation,  Houston,  Texas  (“FCC”). 
Applicant’s  acquisition  of  FFIC  would  be 
accomplished  as  a  result  of  a  proposed 
merger  of  FCX3  with  and  into  Applicant; 
an  application,  pursuant  to  §  3(a)  (5)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  §  1842(a)  (5) ) ,  for  the  Board’s  ap¬ 
proval  of  such  merger  is  presently  pend¬ 
ing  before  the  Board.  Notices  of  the  ap¬ 
plication  were  published  on  July  13,  14 


■Voting  tor  this  action:  Vice  Chairman 
Gardner  and  Governors  Wallich,  Partee  and 
LUly.  Absent  and  not  voting:  Chairman 
Bums  and  Governors  Coldwell  and  Jackson. 


and  22,  1976  in  newspapers  of  general 
circulation  in  the  following  locations: 
Houston,  Austin,  San  Antonio,  Corpus 
Christ!  and  New  Braunfels,  Texas. 

Applicant  states  that  the  proposed  sjub- 
sidiary  would  engage  in  the  activities  of 
underwriting,  as  a  direct  insurer  and  re¬ 
insurer,  credit  life  and  credit  accident 
and  health  insurance  directly  related  to 
extensions  of  credit  by  FXXJ’s  existing 
subsidiary  banks  at  the  aforementioned 
locations.  FYirther,  Applicant  states  that 
such  activities  have  been  specifled  by  the 
Board  in  §  225.4(a)  of  Regulation  Y  as 
permissible  for  bank  holding  companies, 
subject  to  Board  approval  of  individual 
proposals  in  accordance  with  the  proce¬ 
dures  of  §  225.4(b) . 

Interested  persons  may  express  their 
views  on  the  question  whether  consum¬ 
mation  of  the  proposal  can  “reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience,  in¬ 
creased  competition,  or'  gains  in  effi¬ 
ciency,  that  outweigh  possible  adverse 
effects,  such  as  undue  concentration  of 
resources,  decreased  or  unfair  competi¬ 
tion,  conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  should  be  ac¬ 
companied  by  a  statement  summarizing 
the  evidence  the  person  requesting  the 
hearing  proposes  to  submit  or  to  elicit  at 
the  hearing  and  a  statement  of  the  rea¬ 
sons  why  this  matter  should  not  be  re¬ 
solved  without  a  hearing. 

The  application  may  be  Inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Dallas. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and  re¬ 
ceived  by  the  Secretary,  .Board  of  Gov¬ 
ernors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551,  not  later  than 
September  1,  1976. 

Board  of  Governors  of  the  Federal  Re¬ 
serve  System,  August  3, 1976. 

Griffith  L.  Garwood, 
Assistant  Secretary  of  the  Board. 

[FR  Doc.76-23093  FUed  8-6-76;8:45  am] 


SIDNEY  HOLDING  CO. 

Formation  of  Bank  Holding  Company 

Sidney  Holding  Company,  Sidney, 
Montana,  has  applied  for  the  Board’s 
approval  under  5  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  5  1842 
(a)(1))  to  become  a  bank  holding  com¬ 
pany  through  acquisition  of  80.5‘per  cent 
of  the  voting  shares  of  The  Sidney  Na¬ 
tional  Bank,  Sidney,  Montana.  The  fac¬ 
tors  that  are  considered  in  acting  on  the 
application  are  set  forth  in  5  3(c)  of  the 
Act  (12U.S.C.  5  1842(c) ). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Min¬ 
neapolis.  Any  person  wishing  to  com¬ 
ment  on  the  application  should  submit 
views  in  writing  to  the  Reserve  Bank,  to 
be  received  not  later  than  August  26, 
1976. 
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Board  of  Governors  of  the  Federal  Re 
serve  System,  August  2, 1976. 

Griffith  L.  Garwood, 
Assistant  Secretary  of  the  Board. 
[FR  Doc.76-23091  Filed  6-6-76:8:45  am] 


SOUTHERN  BANKSttARES,  INC. 

Proposed  Acquisition  of  Charters  Insurance 
Managers,  Inc. 

Southern  Bankshares,  Inc.,  Richmond, 
Virginia,  has  applied,  pursuant  to  §  4(c) 

1 8)  of  the  Bank  Holding  Company  Act 
<12  U.S.C.  §  1843(c)(8))  and  §  225.4(b) 
<2)  of  the  Board’s  Regulation  Y  (12  CFR 
§  225.4(b)  (2) ),  for  permission  to  retain 
voting  shares  of  Charters  Insurance 
Managers,  Inc.,  Richmond,  Virginia  and 
thereby  to  continue  to  control  indirectly 
National  Union  Life  Insurance  Company, 
Richmond,  Virginia.  Notice  of  the  ap¬ 
plication  was  published  on  June  10,  1976 
in  Ttie  Richmond  Times-Dispatch,  a 
newspaper  circulated  in  Richmond,  Vir¬ 
ginia  and  on  Jime  21,  1976  in  The  Vir¬ 
ginia  Gazette,  a  newspaper  circulated  in 
Williamsburg,  Virginia. 

Applicant  states  that  the  subsidiary 
would  continue  to  engage  directly  in  the 
activity  of  acting  as  an  insurance  agent 
for  credit  life  and  credit  accident  and 
health  insurance  directly  related  to  an 
extension  of  credit  by  the  bank  holding 
system;  and  continue  to  engage  indi¬ 
rectly  in  the  activity  of  acting  as  an 
underwriter  for  credit  life  and  credit  ac¬ 
cident  and  health  insurance  that  is  di¬ 
rectly  related  to  extmsions  of  credit  by 
the  bank  holding  company  system. 
Such  activities  have  been  specified 
by  the  Board  in  §  225.4(a)  of  Regulation 
Y  as  permissible  for  bank  holding  com¬ 
panies,  subject  to  Board  approval  of  in¬ 
dividual  proposals  in  accordance  with  the 
procedures  of  §  225.4(b) . 

Interested  r>ersons  may  express  their 
views  on  the  question  whetlier  consum¬ 
mation  of  the  proposal  can  “reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience,  in¬ 
creased  competition,  or  gains  in  effi¬ 
ciency,  that  outweigh  possible  adverse 
effects,  such  as  undue  concentration  of 
resources,  decreased  or  unfair  competi¬ 
tion,  conflicts  of  interests,  or  unsound 
banking  practices.”  Any,  request  for  a 
hearing  on  this  question  should  be  ac¬ 
companied  by  a  statement  summarizing 
the  evidence  the  person  requesting  the 
hearing  proposes  to  submit  or  to  elicit  at 
the  hearing  and  a  statement  of  the 
reasons  why  this  matter  should  not  be 
resolved  without  a  hearing. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Rich¬ 
mond. 

Any  views  or  requests  for  hearing 
should  be  submitted  In  writing  and  re¬ 
ceived  by  the  Secretary,  Board  of  Gov¬ 
ernors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551,  not  later  than 
August  31, 1976. 

) 

FEDERAL 


Board  of  Governors  of  the  Federal  Re¬ 
serve  System,  August  2,  1976. 

Griffith  L.  Garwood, 
Assistant  Secretary  of  the  Board. 

I  FR  Doc.76-23090  Filed  8-6-76: 8 : 45  am  1 


UNION  HOLDING  CO. 

Formation  of  Bank  Holding  Company 

Union  Holding  Company,  Balliday, 
North  Dakota,  has  applied  for  the 
Board’s  approval  under  §  3(a)  (1)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
§  1842(a)  (1) )  to  become  a  bank  holding 
company  through  acquisition  of  80  per¬ 
cent  or  more  of  the  voting  shares  of  ’The 
Union  Bank,  Halliday,  North  Dakota. 
The  factors  that  are  considered  in  acting 
on  the  application  are  set  forth  in  §  3(c) 
of  the  Act  (12  U.S.C.  §  1842(c) ) . 

nie  application  may  be  inspected  at 
the  oCaces  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Min¬ 
neapolis.  Any  person  wishing  to  comment 
on  the  application  should  submit  views 
in  writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reseiwe  Sys¬ 
tem,  Washington,  D.C.  20551  to  be  re¬ 
ceived  no  later  than  Auguit  31, 1976. 

Board  of  i  Governors  of  the  Federal 
Reserve  System,  August  2, 1976. 

Griffith  L.  Garwood, 
Assistant  Secretary  of  the  Board. 

|FR  Doc.76-23089  Filed  8-6-76:8:45  am] 


JACOBUS  CO..  ET  AL. 

Acquisition  of  Bank 

The  Jacobus  Company,  Milwaukee, 
Wisconsin,  and  its  45.4  percent  owned 
subsidiary.  Inland  Heritage  Corporation, 
Wauwatosa,  Wisconsin,  have  applied  for 
the  Board’s  approval  under  §  3(a)  (3)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  5  1842(a)(3))  to  acquire,  in¬ 
directly,  95.4  percent  of  The  Beloit 
State  Bank,  Beloit,  Wisconsin,  through 
the  acquisition  of  Financial  Network 
Corporation,  Beloit,  Wisconsin,  the  par¬ 
ent  holding  ccsnpany  of  The  Beloit 
State,  Bank,  by  Inland  Beloit  Corpora¬ 
tion,  Milwaukee,  Wisconsin,  a  wholly- 
owned  subsidiary  of  Inland  Heritage 
C(Hnpany;  and  to  acquire,  indirectly, 
75.3  percent  of  Community  Bank  of 
Beloit,  Beloit,  Wisconsin,  through  the 
acquisition  pf  Community  Holding  Cor¬ 
poration,  Beloit,  Wisconsin,  the  parent 
holding  company  of  Community  Bank 
of  Beloit,  by  Inland  Beloit  Corporation. 
At  the  same  time.  Inland  Beloit  Corpor¬ 
ation  has  applied  for  the  Board’s  ap¬ 
proval  under  section  3(a)(1)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  through  the  acquisition  of  Fi¬ 
nancial  Network  Corporation  and  Com¬ 
munity  Holding  Corporation.  ’The  fac¬ 
tors  that  are  considered  in  acting  on  the 
applications  are  set  forth  in  5  3(c)  of  the 
Act  (12  U.S.C.  1842(c)). 

The  applications  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 


at  the  Federal  Reserve  Bank  of  Chicago. 
Any  person  wishing  to  comment  on  the 
applications  should  submit  views  in  writ¬ 
ing  to  the  Secretary,  Board  of  Governors 
of  the  Federal  Reserve  System,  Wash¬ 
ington,  D.C.  20551,  to  be  received  not 
later  than  September  1,  1976. 

Board  of  Governors  of  the  Federal  Re- 
sen'e  System,  August  3,  1976. 

Griffith  L.  Garw’OOd, 
Assistant  Secretary  of  the  Board. 

IFR  Doc.76-23143  Filed  8-6-76:8:45  am] 

FEDERAL  TRADE  COMMISSION 
CIGARETTE  TESTING  RESULTS 
Tar  and  Nicotine  Content 

Correction 

In  FR  Doc.  76-22500  appearing  in  the 
Federal  Register  of  Monday,  August  2, 
1976  on  page  32294,  the  table  thereon 
should  read  as  follows: 

ITii  inilligrani.-<  p**r  cigarfUr] 


TPM  dry  Ntcoiitic 


1  >awii,  IJO  mm,  filter,  soft  pack.  21  I.  ti 

Dawn,  120  mm,  filter,  menthol, 

soft  (lack .  22  l.ii 

More,  120  mm,  filter,  soft  pa<-k  .  22  1.  li 

.More,  120  mm,  filter,  menthol, 

?oft  i>B<  kr .  22  1.7 


FAILURE  TO  POST  MINIMUM  OCTANE 
NUMBERS  ON  GASOLINE  DISPENSING 
PUMPS 

Extension  of  Time  for  Submission  of  Com¬ 
ments  Concerning  Environmental  Im¬ 
pact  Statement 

In  response  to  request  of  the  National 
Petroleum  Refiners  Association  et  al.,  the 
CcMnmission  has  extended  through  Au¬ 
gust  12,  1976,  the  time  in  which  inter¬ 
ested  persons  may  file  written  comments 
or  views  as  to  its  draft  environmental  im¬ 
pact  statement  and  its  relevant  support¬ 
ing  material  relating  to  its  ’Trade  Regu¬ 
lation  Rule  requiring  the  posting  of 
minimum  octane  numbers  on  gasoline 
pumps.  The  original  period  of  time  for 
submission  of  comments  terminated  on 
June  28, 1976,  and  was  extended  through 
July  6,  1976.  This  present  extension  of 
time  for  submission  of  written  comments 
or  views  expires  on  August  12,  1976.  The 
draft  environmental  statement  appears 
in  the  Friday,  May  14,  1976,  issue  of  the 
Federal  Register,  41  FTl  20017. 

Lssued:  August  5, 1976. 

Jaues  a.  Tobin, 
Acting  Secretary. 

[FR  Doc.76-23169  Filed  8-6-76;8:45  am] 


INTERNATIONAL  TRADE 
COMMISSION  ' 

[AA1921-159] 

TANTALUM  ELECTROLYTIC  FIXED 
CAPACITORS  FROM  JAPAN 

Investigation  and  Hearing 

Having  received  advice  from  the  De¬ 
partment  of  the  Treasury  on  July  22, 
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1976,  that  tantalum  electrolytic  fixed 
capacitors  from  Japan,  other  than  those 
produced  and  sold  by  Matsushita  Elec¬ 
tric  Industrial  Co.,  LM.,  are  being,  or  are 
likely  to  be  sold,  at  less  than  fair  value, 
the  United  States  International  Trade 
Commission  on  August  3, 1976,  instituted 
investigation  No.  AA1921-159  under  sec¬ 
tion  201(a)  of  the  Antidumping  Act,  1921, 
as  amended  (19  U.S.C.  160Ca) ) ,  to  deter¬ 
mine  whether  an  industry  in  the  United 
States  is  being  or  is  likely  to  be  injured, 
or  is  prevented  from  being  established, 
by  reason  of  the  importation  of  such 
merchandise  into  the  United  States. 

Hearing.  A  public  hearing  in  connec¬ 
tion  with  the  investigation  will  be  held  in 
the  Commission’s  Hearing  Room,  U.S. 
International  Trade  Commission  Build¬ 
ing,  701  E  Street,  NW.,  Washington,  D.C. 
20436,  beginning  at  10  a.m.,  e.d.t.,  on 
Wednesday,  September  8,  1976.  All 

parties  will  be  given  an  opportunity  to  be 
present,  to  produce  evidence,  and  to  be 
heard  at  such  hearing.  Requests  to  ap¬ 
pear  at  the  public  hearing  should  be  re¬ 
ceived  by  the  Secretary  of  the  Commis¬ 
sion,  in  writing,  at  the  Commission’s 
office  in  Washington,  D.C.,  not  later  than 
noon,  Friday,  September  3,  1976. 

By  order  of  the  Commission. 

Issued ;  August  3, 1976. 

Kenneth  R.  Mason,' 
Secretary. 

IPR  Doc.76-22991  Piled  8-6-76:8:45  am] 

NATIONAL  SCIENCE  FOUNDATION 

ADVISORY  PANEL  ON  CHEMISTRY 
Meeting 

In  accordance  with  the  Federal  Advi¬ 
sory  Committee  Act,  PJj.  92-463,  the 
Naticmal  Science  Foimdation  annoimces 
the  following  meeting: 

Name:  Advisory  Panel  for  Chemistry. 

Date:  August  29  and  30,  1976. 

Time:  9  a.m.  each  day. 

Place:  Marin  Boom,  TowneRouse  Hotel,  San 
Francisco,  California. 

Type  of  meeting:  Open. 

Contact  person:  Dr.  Jack  B.  Klnsinger,  Di- 
vlsicm  Director  tar  Chemistry,  Boom  340, 
National  Science  Foundation,  Washington, 
D.C.  20550,  telephone  202/632-4262, 
Summary  minutes:  May  be  obtained  from 
the  Committee  Management  Coordination 
Staff,  Division  of  Personnel  &  Management, 
Boom  212,  National  Science  Foundation, 
Washington,  D.C.  20550. 

Purpose  of  advisory  panel:  To  provide  gen¬ 
eral  advice  and  recommendations  on  the 
impact  of  the  NSF  support  of  chemistry, 
and  the  operation  and  policies  of  the 
Chemistry  Division. 

Agenda: 

August  29  (9  a.m.  to  5  p.m.)  open:  Discus¬ 
sion  of  topics  of  concern  to  the  Chemistry 
Division,  including  the  status  of  the  Na¬ 
tional  Center  for  (Computational  Chemis¬ 
try,  procedures  for  review  erf  chemistry  di¬ 
vision  programs,  support  of  sabbaticals, 
and  mechanisms  and  procedxires  for  post¬ 
grant  evaluation. 

August  30  (9  ajn.  to  5  p jn.)  (q>en:  Continua¬ 
tion  of  t^rfes  discussed  on  August  29,  with 
remarks  and  presentations  by  NSF  staff  on 
the  FT  77  budget  and  the  DlrectOT’s  re¬ 


cent  review  of  chemistry,  as  well  as  other 

topics  of  Interest  to  the  Panel  and  ob¬ 
servers. 

M.  Rebecca  Winkler, 

Acting  Committee 
Management  Officer. 

August  4,  1976. 

(FR  Doc.76-23045  Filed  8-6-76:8:45  am) 

NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-2931 

BOSTON  EDISON  CO. 

Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory  Commis¬ 
sion  (the  Commission)  has  issued 
Amendment  No.  18  to  Facility  Operating 
License  No.  DPR-35,  issued,  to  the  Boston 
Edison  Company  (the  licensee) ,  which  re¬ 
vised  Technical  Specifications  for  opera¬ 
tion  of  Unit  No.  1  of  the  Pilgrim  Nuclear 
Power  Station  (the  facility)  located  near 
Plymouth,  Massachusetts.  The  amend¬ 
ment  is  effective  as  of  its  date  of  issuance. 

This  amendment  changes  Figures  6.2.1 
and  6.2.2  of  the  Technical  Specifications 
which  describe  the  Boston  Edison  cor¬ 
porate  organization  and  the  Pilgrim  Sta¬ 
tion  organization,  respectively.  The 
change  also  adds  a  requirement  to  report 
changes  in  corporate  structure  and  sta¬ 
tion  organization  to  the  Commission 
within  30  days. 

The  application  for  the  amendment 
complies  with  the  standards  and  require¬ 
ments  of  the  Atomic  Energy  Act  of  1954, 
as  amended  (the  Act),  and  the  Commis¬ 
sion’s  rules  and  regulations.  The  Com¬ 
mission  has  made  appropriate  findings 
as  required  by  the  Act  and  the  Commis¬ 
sion’s  rules  and  regulations  in  10  CTFR 
(Chapter  I,  which  are  set  forth  in  the  li¬ 
cense  amendment.  Prior  public  notice  of 
this  amendment  was  not  required  since 
the  amendment  does  not  involve  a  sig¬ 
nificant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  lO.CFR 
51.5(d)(4)  an  environmental  impact 
statement,  negative  declaration  or  envi¬ 
ronmental  impact  appraisal  need  not  be 
prepared  in  (xinnection  with  issuance  of 
this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  January  15.  1976,  (2) 
Amendment  No.  18  to  License  No.  DPR- 
35.  and  (3)  the  Commission’s  <x>ncur- 
rently  issued  related  Safety  Evaluation. 
All  of  these  items  are  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  D.C.  and  at  the  Plsunouth 
Public  Library  on  North  Street  in  Ply¬ 
mouth,  Massachusetts  02360.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Operating  Reactors. 


Dated  at  Bethesda,  Maryland,  this 
29th  day  of  July,  1976. 

PY)r  the  Nuclear  Regulatory  Commis¬ 
sion. 

Dennis  L.  Ziemann, 
Chief.  Operating  Reactors 
Branch  No.  2.  Division  of 
Operating  Reactors. 

(FR  Doc.76-23036  FUed  8-6-76; 8: 45 ’am] 


[Docket  No.  50-213] 

CONNECTICUT  YANKEE  ATOMIC 
POWER  CO. 

Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory  Commis¬ 
sion  (the  Commission)  has  issued 
Amendment  No.  9  to  Facility  Operating 
License  No.  DPR-61,  issued  to  Connecti¬ 
cut  Yaukee  Atomic  Power  Company  (the 
licensee),  for  operation  of  the  Haddam 
Neck  Plant  located  in  Middlesex  County, 
Connecticut.  The  amendment  is  effective 
as  of  its  date  of  issuance. 

This  amendment  revises  the  Haddam 
Neck  Plant  Technical  Specifications  for 
hydraulic  snubbers  by  incorporating 
features  of  the  latest  model  technical 
specifications. 

The  application  for  the  amendment 
complies  with  the  standards  and  require¬ 
ments  of  the  Atomic  Energy  Act  of  1954, 
as  amended  (the  Act),  and  the  Commis¬ 
sion’s  rules  and  regulations.  The  Com¬ 
mission  has  made  appropriate  findings 
as  required  by  the  Act  and  the  Commis¬ 
sion’s  rules  and  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
§  51.5(d)  (4)  an  environmental  state¬ 
ment.  negative  declaration  or  environ¬ 
mental  impact  appraisal  need  not  be 
prepared  in  connection  with  issuance  of 
this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  May  3,  17976,  (2) 
Amendment  No.  9  to  License  No.  DPR- 
61,  and  (3)  the  Commission’s  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
1717  H  Street,  N.W.,  Washington,  D.C. 
and  at  the  Russell  Library,  119  Broad 
Street,  Middlesex,  Connecticut  06457.  A 
copy  of  items  (2)  and  (3)  may  be  ob¬ 
tained  upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Conunlssion,  Wash- 
inerton,  D.C.  20555,  Attention:  Director, 
Division  of  Operating  Reactors. 

Dated  at  Bethesda,  Maryland,  this 
27th  day  of  July  1976. 
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For  the  Nuclear  Regulator^'  Commis¬ 
sion.  , 

Chakles  M.  Tkammell. 
Acting  Chief,  Operating  Reac¬ 
tors  Branch  No.  1,  Division  of 
Operating  Reactors. 

IFR  Doc.76-22901  Piled  8-6-76:8:45  am) 


[Docket  Nos.  60-269,  60-270,  and  50-287) 

DUKE  POWER  CO. 

Issuance  of  Amendment  to  Facility 
Operating  License 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  issued  Amendment 
Nos.  28,  28,  and  25  to  Facility  Operating 
Licenses  No.  DPR-38,  DPR-47,  and  DPR- 
55,  respectively,  issued  to  E^kc  Power 
Company  which  revised  Technical  Spec¬ 
ifications  for  operation  of  the  Oconee 
Nuclear  Station  Units  Nos.  1.  2,  and  3, 
located  in  Oconee  County,  South  Caro¬ 
lina.  The  amendments  are  effective  as  of 
the  date  of  issuance. 

These  amendments  delete  the  restric¬ 
tion  which  limits  Oconee  Unit  No.  3  Cycle 
1  operation  to  10,944  Effective  Pull  Power 
Hours. 

The  application  for  these  amendments 
complies  with  the  standards  and  re¬ 
quirements  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations.  The 
Commission  has  made  appropriate  find¬ 
ings  as  required  by  the  Act  and  the  Com¬ 
mission’s  rules  and  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the  li¬ 
cense  amendments.  Notice  of  Proposed 
Issuance  of  Amendment  to  Facility  li¬ 
cense  No.  DPR-55  in  connection  with 
this  action  was  published  in  the  Federal 
Register  on  June  21, 1976  (41  24955). 

No  request  for  a  hearing  or  petition  for 
leave  to  Intervene  was  filed  following  no¬ 
tice  of  the  proposed  action. 

The  Commission  has  determined  that 
the  Issuance  of  these  amendments  will 
not  result  in  any  significant  environ¬ 
mental  impact  and  that  pursuant  to  10 
C?FR  S  51.5(d)  (4)  an  environmental 
statement,  negative  declaration,  or  en- 
vlronmentel  Impact  appraisal  need  not 
be  prepared  in  connection  with  issuance 
of  these  amendments. 

For  further  details  with  respect  to 
this  action,  see  (1)  the  application  for 
amendments  dated  April  16,  1976,  (2) 
Amendment  Nos,  28,  and  25  to  Li¬ 
cense  Nos.  DPR-38,  DPR-47,  and  DPR- 
55,  respectively,  and  (3)  the  Commis¬ 
sion’s  related  Safety  Evaluation.  All  of 
these  items  are  available  for  public  in¬ 
spection  at  the  Commission’s  Public 
Document  R(x>m,  1717  H  Street,  N.W., 
Washington,  D.C.  20555  and  at  the 
Oconee  County  Library,  201  South 
dprlng,  Walhalla,  South  Carolina  29691. 

A  copy  of  items  (2)  and  (3)  may  be  ob¬ 
tained  upon  request  addressed  to  the 
U.S.  Nuclear  RegiUatory  Commission, 
Washington,  D.C.  20555,  Attention:  Di¬ 
rector,  Division  of  Operating  Reactors. 

Dated  at  Bethesa,  Maryland,  this  27th 
day  of  July  1976. 


For  the  Nuclear  Regulatory  Cinnmis- 
sion. 

Charles  M.  TftAMMBLL, 
Acting  Chief,  Operating  Reac¬ 
tors  Branch  No.  1,  Division  of 
Operating  Reactors. 

[FR  Doc.76-22902  Filed  8-e-76;8:45  am) 


(Docket  No.  50-309) 

MAINE  YANKEE-  ATOMIC  POWER  CO. 

Issuance  of  Amendment  to  Facility 
Operating  License 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Ccmunission  (the 
Commission)  has  issued  Amendment  No. 
23  to  Facility  Operating  License  No. 
DPR-36  Issued  to  Maine  Yankee  Atomic 
Power  Ccanpany  which  revised  Technical 
Specifications  for  operation  of  the 
Maine  Yankee  Atomic  Power  Station,  lo¬ 
cated  in  Lincoln  County,  Maine.  The 
amendment  is  effective  as  of  its  date  of 
Issuance. 

The  amendment  makes  changes  in  the 
Maine  Yankee  Technical  Specifications 
related  to  the  surveillance  requirements 
and  limiting  conditions  of  operation  for 
shcKk  suppressors. 

The  application  for  the  amendment 
complies  with  the  standards  and  re¬ 
quirements  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations.  The 
Commission  has  made  appropriate  find¬ 
ings  as  required  by  the  Act  and  the  Com- 
misslon’s  rules  and  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the  li¬ 
cense  amendment.  Prior  public  notice  of 
this  amendment  was  not  required  since 
the  amendment  does  not  involve  a  sig¬ 
nificant  hazards  consideration. 

The  Commission  has  determined  that 
the  Issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
Impact  and  that  pursuant  to  10  CFR 
$  51.5(d)  (4)  an  environmental  state¬ 
ment,  negative  declaration  or  environ¬ 
mental  impact  appraisal  need  not  be  pre¬ 
pared  in  connection  with  issuance  of  this 
amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  January  28,  1976,  (2) 
Amendment  No.  23  to  License  No.  DPR- 
36,  and  (3)  the  Commission’s  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  Inspection  at  the 
Commission’s  Public  Document  Rown, 
1717  H  Street,  N.W.,  Washington,  D.C., 
and  at  the  Wiscasset  Public  Library  As¬ 
sociation,  High  Street,  Wiscasset,  Maine. 

A  copy  of  items  (2)  and  (3)  may  be  ob¬ 
tained  upon  request  addressed  to  the 
U.S.  Nuclear  Riegulatory  Commission, 
Washington,  D.C.  20555,  Attention:  Di¬ 
rector,  Division  of  Operating  Reactors. 

Dated  at  Bethesda,  Maryland,  this 
22nd  day  of  July  1976. 


NORTHEAST  NUCLEAR  ENERGY  CO. 

ET  AL. 

Istuance  of  Amondmant  to  Facility 
Operating  License 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
C(Hnmission)  has  issued  Amendment  No. 
16  to  Facility  Operating  License  No. 
DPR-65  Issued  to  Northeast  Nuclear 
Energy  Company.  The  Connecticut  Light 
and  Power  Company,  Hie  Hartford  Elec¬ 
tric  Light  Company,  and  Western  Mas¬ 
sachusetts  Mectric  Company,  which  re¬ 
vised  Technical  Specifications  for  opera¬ 
tion  of  the  Millstone  Nu(dear  Power  Sta¬ 
tion.  Unit  No.  2,  located  in  the  Town  of 
Waterford,  Connecticut.  The  amend¬ 
ment  is  effective  as  of  the  date  of  issu¬ 
ance. 

The  amendment  modifies  the  Tech¬ 
nical  Specifications  to  Increase  the  En¬ 
gineered  Safety  Feature  Actuation  Sys¬ 
tem  Instnunentatlon  Tilp  Value — ^Loss 
of  Power,  from  ^2912  volts  to  ^3700 
volts. 

TTie  application  for  the  amendment 
complies  with  the  standards  and  require¬ 
ments  of  the  Atomic  Energy  Act  of  1954, 
as  amended  (the  Act) .  and  the  Commis¬ 
sion’s  rules  and  regulations.  The  Com- 
missicm  has  made  appropriate  findings  as 
required  by  the  Act  and  the  Commis- 
sl<m’s  rules  and  regulations'  in  10  CFR 
CThapter  I.  which  are  set  forth  in  the  li¬ 
cense  amendment.  Prior  public  notice  of 
this  amendment  was  not  required  since 
the  amendment  does  not  Involve  a  signifi¬ 
cant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
I!  51.5(d)  (4)  an  envlr(ximental  state¬ 
ment,  negative  declaration  or  environ¬ 
mental  Impact  appraisal  need  not 
be  prepared  in  connection  with  issuance 
of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  July  29,  1976,  (2) 
Amendment  No.  16  to  License  No.  DPR- 
65,  and  (3)  the  Commisslcm’s  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
1717  H  Street.  N.W.,  Washington,  D.C. 
and  at  the  Waterford  Public  Library, 
Rope  Perry  Road,  Waterford,  Connecti¬ 
cut  06385. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Attention:  Di¬ 
rector,  Division  of  Operating  Reactors. 

Dated  at  Bethesda,  Maryland,  this  30th 
day  of  July,  1976. 


For  the  Nuclear  Regulatory  Commis¬ 
sion. 


Robert  W.  Reid, 
Chief,  Operating  Reactors 
Branch  No.  4,  Division  of 
Operating  Reactors. 


For  the  Nuclear  Regulatory  Commis¬ 
sion. 


George  I^ar, 

Chief,  Operating  Reactors 
Branch  No.  3,  Division  of  Op¬ 
erating  Reactors. 


IFR  Doc.76-22903  Filed  8-8-76:8:45  am)  [PR  Doc.7&-22904  FUed  8-6-76:8:46  am) 
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IDocket  No.  60-2061 

SOUTHERN  CALIFORNIA  EDISON  CO.  AND 

SAN  DIEGO  GAS  AND  ELECTRIC  Ca 

Issuance  of  Amendment  to  Facility 
Operating  License 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  issued  Amendment  No. 
21  to  Facility  Operating  License  No. 
DPR^13,  issued  to  Southern  California 
Edison  and  San  Diego  Gas  and  Electric 
Company  which  revised  Technical  Spec¬ 
ifications  for  operation  of  the  San  Ono- 
fre  Nuclear  Generating  Station,  Unit 
No.  1.  located  in  San  Diego,  California. 
The  amendment  is  effective  as  of  its  date 
of  issuance. 

This  amendment  requires  operability 
and  surveillance  of  snubbers  necessary 
for  the  protection  of  the  reactor  coolant 
system  and  all  other  safety  related  sys¬ 
tems  and  components. 

The  application  for  the  amendment 
complies  with  the  standards  and  require¬ 
ments  of  the  Atomic  Energy  Act  of  1954, 
as  amended  (the  Act) ,  and  the  Commis¬ 
sion’s  rules  and  regulations.  The  Com¬ 
mission  has  made  appropriate  findings  as 
required  by  the  Act  and  the  Commission’s 
rules  and  r^:iilations  in  10  CFR  CThapter 
I,  which  are  set  forth  in  the  license 
amendment.  Prior  public  notice  of  this 
amendment  was  not  required  since  the 
amendment  does  not  involve  a  significant 
hskzards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  (TFR  51.- 
5(d)  (4)  an  environmental  statement, 
negative  declaration  or  environmental 
impact  appraisal  need  not  be  prepared  in 
connection  with  issuance  of  this  amend¬ 
ment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  February  4,  1976,  (2) 
Amendment  No.  21  to  License  No.  DPR- 
13,  and  (3)  the  C(»nmission’s  related 
Safety  Elvaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission’s  PubUc  Document  Ro(xn, 
1717  H  Street,  NW.,  Washington,  D.C. 
20555,  and  at  the  San  Clemente  Public 
Library,  233  Granada  Street,  San 
Clemente,  California. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
UJ3.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Operating  Reactors. 

Dated  at  Bethesda,  Maryland,  this  21st 
day  of  July,  1976. 

For  the  Nuclear  Regulatory  Commis¬ 
sion. 

A.  SCHWENCER, 

Chief,  Operating  Reactors 
Branch  No.  1,  Division  of 
Operating  Reactors. 

IPR  Doc.76-23036  Piled  8-6-76;8:46  ami 


(Docket  No.  STN  60-666  and  STN  60-667] 

TENNESSEE  VALLEY  AUTHORITY,  YELLOW 
CREEK  NUCLEAR  PLANT  UNITS  1  AND  2 

Receipt  of  Application  for  Construction 
Permits  and  Operating  Licenses 


The  Tennessee  Valley  Authority,  pur¬ 
suant  to  section  103  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  filed  the  re¬ 
maining  portion  of  its  application.  This 
part  which  consisted  ota  Safety  Analysis 
Report  and  general  and  financial  infor¬ 
mation  was  accepted  for  docketing  on 
July  16,  1976,  and  assigned  Docket  Nos. 
STN  50-566  and  STN  50-567.  Notice  of 
Receipt  of  the  Partial  Application  for 
Construction  Permits  and  Operating 
Licenses  was  published  in  the  Federal 
Register  \mder  Docket  No.  P-599-A  on 
November  17,  1975  (40  FR  53324) . 

The  application  is  for  authorization 
to  construct  and  opeiute  two  pressurized 
water  nuclear  reactors  designated  as  the 
Yellow  Creek  Nuclear  Plant  on  the  appli¬ 
cant’s  site  in  Tishomingo  County,  Mis¬ 
sissippi.  Each  reactor  is  designed  for  an 
initial  output  of  3817  megawatts  thermal, 
with  an  equivalent  net  electrical  output 
of  approximately  1300  megawatts. 

A  separate  notice  will  be  published  on 
the  availability  of  the  environmental 
report  and  a  Notice  of  Hearing  will  also 
be  published  separately  (at  a  later  date) 
setting  forth  the  radiological  and  en¬ 
vironmental  issues  to  be  considered  dur¬ 
ing  the  review.  A  date  for  submitting 
Petitions  for  Leave  to  Intervene  will  also 
be  set  forth  in  the  Notice  of  Hearing. 

Dated  at  Bethesda,  Maryland,  this  2d 
day  of  August,  1976. 


For  the  Nuclear  Regulatory  Commis¬ 
sion. 


D.  B.  Vassallo, 

Chief,  Light  Water  Reactors 
Branch  No.  4,  Division  of 
Project  Management. 


(FR  Doc.76-23034  Filed  8-6-76;8:46  am] 


(Docket  No.  60-271] 

VERMONT  YANKEE  NUCLEAR  POWER 
CORP. 

Issuance  of  Amendment  to  Facility 
Operating  License 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  issued  Amendment  No. 
24  to  Facility  Operating  License  No. 
DPR-28  issued  to  Vermont  Yankee  Nu¬ 
clear  Power  Corporation  which  revised 
Technical  Specifications  for  operation  of 
the  Vermont  Yankee  Nuclear  Power  Sta¬ 
tion  located  near  Vernon,  Vermont.  The 
amendment  is  effective  as  of  its  date  of 
issuance. 

The  amendment  requires  operability 
and  surveillance  of  shock  suppressors 
(snubbers)  required  to  protect  the  pri¬ 
mary  coolant  system  and  all  other  safety 
related  systems  and  components. 

Tlie  application  for  the  amendment 
complies  with  the  standards  and  require¬ 


ments  of  the  Atomic  Energy  Act  of  1954, 
as  amended  (the  Act),  and  the  Commis¬ 
sion’s  rules  and  regulations.  The  Com¬ 
mission  has  made  appropriate  findings 
as  required  by  the  Act  and  the  Commis¬ 
sion’s  rules  and  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
§  51.5(d)  (4)  an  environmental  state¬ 
ment,  negative  declaration  or  environ¬ 
mental  impact  appraisal  need  not  be 
prepared  in  connection  with  issuance  of 
this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  January  29,  1976,  (2) 
Amendment  No.  24  to  License  No.  DPR- 
28,  and  (3)  the  Commission’s  related 
Safety  Evaluation.  All  of  tiiese  items  are 
available  for  public  inspection  at  the 
Commission’s  Public  Dociunent  Room, 
1717  H  Street  NW.,  Washington,  D.C. 
and  at  the  Brooks  Memorial  Library, 
224  Main  Street,  Brattleboro,  Vermont. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention:  Di¬ 
rector,  Division  of  Operating  Reactors. 

Dated  at  Bethesda,  Maryland,  this 
19th  day  of  July  1976. 


For  the  Nuclear  Regulatory  Commis¬ 
sion. 


Robert  W.  Reid, 
Chief.  Operating  Reactors 
Branch  No.  4,  Division  of  Op¬ 
erating  Reactors. 


(FR  Doc.76-22906  Filed  8-6-76; 8: 45  am] 


(Docket  No.  60-29] 

YANKEE  ATOMIC  ELECTRIC  CO. 

Issuance  of  Amendment  to  Facility 
Operating  License 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  issued  Amendment  No. 
29  to  Facility  Operating  License  No. 
DPR-3  issued  to  Yankee  Atomic  Electric 
Company  (the  licensee)  which  revised 
Technical  Specifications  for  operation  of 
the  Yankee  Nuclear  Power  Station  lo¬ 
cated  in  Rowe,  Massachusetts.  The 
amendment  is  effective  as  of  its  date  of 
issuance. 

This  amendment  requires  operability 
and  surveillance  of  snubbers  necessary 
for  the  protection  of  the  primary  coolant 
system  and  all  other  safety  related  sys¬ 
tems  and  components. 

The  application  for  the  amendment 
complies  with  the  standards  and  require¬ 
ments  of  the  Atomic  Energy  Act  of  1954, 
as  amended  (the  Act),  and  the  Com¬ 
mission’s  rules  and  regulations.  The  C?om- 
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mission  has  made  appropriate  findings 
as  required  by  the  Act  and  the  Com- 
mlsslon’s  rules  and  regulations  In  10  CFH 
Chapter  I,  which  are  set  forth  In  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  Augiist  18,  1975  and 
supplement  dated  January  29,  1976,  (2) 
Amendment  No.  29  to  Facility  Operating 
License  No.  DPR-3,  and  (3)  the  Com¬ 
mission’s  related  Safety  Evaluation.  All 
of  these  items  are  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  D.C.,  and  at  the  Greenfield 
Public  Library,  402  Main  Street,  Green¬ 
field,  Massachusetts  01581. 

A  copy  of  Itons  (2)  and  (3)  may  be 
obtain^  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention:  Di¬ 
rector,  Division  of  Operating  Reactors. 

Dated  at  Bethesda,  Maryland,  this 
22nd  day  of  July  1976. 

For  the  Nuclear  Regiilatory  Commis¬ 
sion. 

Charles  M.  Trammell, 
Acting  Chief,  Operating  Reac¬ 
tors  Branch  No.  1,  Division  of 
Operating  Reactors. 

[PR  Doc.76-23037  Filed  8-6-76;8:45  am) 


ADVISORY  COMMITTEE  ON  REACTOR 

SAFEGUARDS  ENVIRONMENTAL  SUB¬ 
COMMITTEE 

Meeting 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic  En¬ 
ergy  Act  (42  UB.C.  2039,  2232b.),  the 
A(?RS  Environmental  Subcommittee  will 
meet  on  August  24  and  25. 1976,  in  Room 
1046,  1717  H  St..  NW..  Washington,  DC 
20555.  ’The  purpose  of  this  meeting  is  to 
review: 

Revision  1  to  Regulatory  Guide  1.101, 
"Emergency  Plaiming  for  Nuclear  Power 
Plants,”  and 

Proposed  Revised  Regulatory  Guide 
8.8,  "Information  Relevant  ’To  Assuring 
That  Occupational  Radiation  Exposures 
At  Nuclear  Power  Stations  Will  Be  As 
Low  As  Is  ReasonaUy  Achievable.” 

Ihe  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  August  24,  1976,  8:30  a.m. 
’Ihe  Subcommittee  will  meet  in  closed 
Executive  Session,  with  any  of  its  con¬ 
sultants  who  may  be  present,  to  ex¬ 
change  opinions  and  discuss  preliminary 
views  and  recommendations  relating  to 
the  above  discussion. 

Tuesday,  August  24,  1976,  9:00  a.m. 
The  Subconunittee  will  meet  with  repre¬ 
sentatives  of  the  NRC  Staff  and  will  hold 
discussions  with  this  group  pertinent  to 
the  following: 

Revision  1  to  Regulatory  Guide  1.101, 
"Emergency  Planning  for  Nuclear  Power 
Plants.** 


Wednesday,  August  25,  1976,  8:30  a.m. 
The  Subcommittee  will  meet  in  closed 
Executive  Session,  with  any  its  con¬ 
sultants  who  may  be  present,  to  exchange 
opinions  and  discuss  preUzoinary  views 
and  recommendations  relating  to  the 
above  discussion. 

Wednesday,  August  25,  1976,  9:00  a.m. 
The  Subcommittee  will  meet  in  open 
session  to  hear  presentations  by  repre¬ 
sentatives  of  the  NRC  Staff  and  will  hold 
discussions  pertinent  to  the  following: 

Proposed  Revised  Regulatory  Guide 
8.8,  "Information  Relevant  To,  Assuring 
That  Occupational  Radiation  Exposures 
At  Nuclear  Stations  Will  Be  As  Low  As  Is 
Reasonably  Achievable.” 

At  the  conclusion  of  the  open  session 
at  approximately  3:00  P.M.  on  each  day. 
the  Subcommittee  will  meet  in  closed 
session  to  consider  matters  related  to 
the  above  reviews.  These  sessions  will  in¬ 
volve  an  exchange  of  opinions  and  dis¬ 
cussions  of  preliminary  views  and  recom¬ 
mendations  of  Subcommittee  members 
and  internal  deliberations  for  the  pur¬ 
pose  of  formulating  recommendations  to 
the  ACRS. 

1  have  determined,  in  accordance  with 
subsection  10(d)  of  Pub.  L.  92-463,  that 
it  is  necessary  to  conduct  the  above  closed 
sessions  to  protect  the  free  Interchange  of 
internal  views  in  the  final  stages  of  the 
Subcommittee’s  deliberative  process  (5 
U.S.C.  552(b)  (5) ).  Separation  of  factual 
material  from  individuals’  advice,  opin¬ 
ions,  and  recommendations  while  closed 
Executive  Sessions  are  in  progress  is 
considered  Impractical. 


time  so  that  appromiate  arrangements 
can  be  made.  1^  CkMnmittee  will  receive 
oral  statements  on  topics  relevant  to  the 
Committee’s  purview  at  an  appropriate 
time  chosen  by  the  Chairman  of  the 
Subcommittee. 

(c)  Further  information  regarding 
t(mics  to  be  discussed,  whether  the  meet¬ 
ing  has  been  cancelled  or  rescheduled, 
the  Chairman’s  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obained  by  a  prepaid  telephone  call  on 
August  23.  1976  to  the  OfBce  of  the  Ex¬ 
ecutive  Director  of  the  Committee  (tele¬ 
phone  202/634-1413,  Attn:  Mr.  R. 
Muller)  between  8:15  a.m.  and  5  p.m., 
e.d.t. 

(d)  Questions  may  be  propounded  only 
by  members  of  the  Subcommittee  and  its 
consultants. 

(e)  The  use  of  still,  motion  plctiue, 
and  television  cameras,  the  physical  in¬ 
stallation  and  presence  of  vhlch  wUl  not 
interfere  with  the  conduct  oi  the  meet¬ 
ing,  wUl  be  permitted  both  before  and 
after  the  meeting  and  during  any  recess. 
’The  use  of  such  equipment  will  not,  how¬ 
ever,  be  allowed  while  the  meeting  is  in 
session. 

(f)  Persons  with  agreements  or  orders 
permitting  access  to  proprietary  infor¬ 
mation  may  attend  portions  of  ACRS 
meetings  where  this  material  is  being 
discussed  upon  confirmation  that  such 
agreements  are  effective  and  relate  to  the 
material  being  discussed. 

The  Executive  Director  of  the  ACRS 
should  be  informed  of  such  an  agree- 


Practical  considerations  may  dictate '^ent  at  least  three  working  days,  prior 


alterations  in  the  above  agenda  or 
schedule.  The  Chairman  of  the  Sub¬ 
committee  is  empowered  to  conduct  the 
meeting  in  a  manner  that,  in  his  judg¬ 
ment,  wiU  facilitate  the  orderly  conduct 
of  business.  Including  provisions  to 
carry  over  an  Incompleted  open  session 
from  one  day  to  the  next. 

With  respect  to  public  participation  in 
the  open  portion  of  the  meeting,  the  fol¬ 
lowing  requirements  shall  apply: 

(a)  Persons  wishing  to  submit  written 
statements  regarding  the  agenda  may 
do  so  by  providing  a  readily  reproducible 
copy  to  the  Subcommittee  at  the  begin¬ 
ning  of  the  meeting.  Comments  ^ould 
be  limited  to  safety  related  areas  within 
the  Committee’s  purview. 

Persons  desiring  to  maU  written  com¬ 
ments  may  do  so  by  sending  a  readily  re¬ 
producible  copy  in  time  for  consideration 
at  this  meeting.  Comments  postmarked 
no  later  than  August  17.  1976  to  Mr.  R. 
MuUer,  ACRS.  NRC.  Washington,  DC 
20555  will  normally  received  in  time 
to  be  considered  at  this  meeting. 

Backgroimd  information  c<mceming 
items  to  be  considered  at  this  meeting 
can  be  foimd  in  documents  on  file  and 
available  for  public  inspection  at  the 
NRC  Public  Document  Room.  1717  H  St. 
NW.,  Washington.  DC  20555. 

(b)  Those  persons  wishing  to  make  an 
oral  statement  at  the  meeting  should 
make  a  written  request  to  do  so,  identify¬ 
ing  the  topics  and  desired  presentation 


to  the  meeting  so  that  the  agreement  can 
be  confirmed  and  a  determination  can 
be  made  regarding  the  applicability  of 
the  agre^ent  to  the  mat^al  that  wlU 
be  disctissed  during  the  meeting.  Mini¬ 
mum  information  provided  should  in¬ 
clude  information  regarding  the  date  of 
the  agreement,  the  scope  of  material  in¬ 
cluded  in  the  agreement,  the  project  or 
projects  Inv^ved,  and  the  names  and 
titles  of  the  persons  signing  the  agree¬ 
ment.  Additional  information  may  be  re¬ 
quested  to  Identify  the  specific  agree¬ 
ment  InvcJved.  A  copy  of  the  executed 
agreement  should  be  provided  to  Mr.  R. 
Muller,  of  the  ACRS  OfBce,  prior  to  the 
beginning  of  the  meeting. 

(g)  A  xopy  of  the  transcript  of  the 
<4)en  portion  of  the  meeting  will  be  avall- 
tible  for  inspection  on  or  after  Septem¬ 
ber  1,  1976  at  the  NRC  Public  Docummt 
Room,  1717  H  St.,  NW.,  Washington,  DC 
20555. 

Copies  of  the  minutes  of  the  meeting 
will  be  made  available  for  inspection  at 
the  NRC  PubHc  Document  Room,  1717 
H  St.,  NW.,  Washington,  D.C.  20555  after 
November  26,  1976.  Copies  may  be  ob¬ 
tained  upon  paym^t  of  iq>iHY>priate 
charges. 

Dated:  August  4, 1976. 

JOHH  C.  Hotle, 

^  Advisory  Committee 
Management  Officer, 
[FB  Doe.76-a8167  FUed  8-6-76:8:46  am] 
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(Docket  No.  P-659-A1 

COMMONWEALTH  EDISON  CO.,  ET  AL 

Receipt  of  Attorney  General’s  Advice  and 
Time  for  Filing  of  Petitions  To  Intervene 
on  Antitrust  Matters 


The  Commission  has  received,  pursu¬ 
ant  to  section  105c.  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  a  letter  of  ad¬ 
vice  from  the  Attorney  General  of  the 
United  States,  dated  July  28,  1976,  a 
copy  of  which  is  attached  as  Appendix 
“A”. 

Any  p>erson  whose  interest  may  be  af¬ 
fected  by  this  proceeding  may,  pursuant 
to  §  2.714  of  the  Commission’s  rules  of 
practice,  10  CFR  Part  2,  file  a  petition 
for  leave  to  intervene  alid  request  a 
hearing  on  the  antitrust  aspects  of  the 
application.  Petitions  for  leave  to  inter¬ 
vene  and  requests  for  hearing  shall  be 
filed  by  September  8,  1976,  either  (1)  by 
delivery  to  the  NRC  Docketing  and 
Service  Section  at  1717  H  Street  NW., 
Washington,  D.C.,  or  (2)  by  mail  or  tele¬ 
gram  addre^ed  to  the  S^retary,  Nu¬ 
clear  Regulatory  Commission.  Washing¬ 
ton,  D.C.  20555,  ATTN:  Docketing  and 
Service  Section. 


For  the  Nuclear  Regulatory  Commis¬ 
sion. 


Jerome  Saltzman, 
Chief,  Antitrust  and  Indemnity 
Group,  Nuclear  Reactor  Reg¬ 
ulation.. 


Appendix  "A" — Cabbou.  Coxtntt  Station 
Units  1  &  2,  Commonwealth  Edison  Com- 
PANT,  INTEBSTATX  POWEB  COMPANY,  AND 
Iowa-Illinois  Oas  and  Electbic  Company; 
NBC  Docket  No.  P-559-A  * 


July  28,  1976. 


You  have  requested  our  advice  pursuant  to 
Section  106c  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  regarding  the  above-cap¬ 
tioned  application. 


INTRODUCTION 


This  is  an  application  to  construct  two 
1120  MW  nuclear  units  at  a  site  in  Carroll 
County,  niinols.  The  units  are  to  be  owned 
by  three  companies  under  a  joint  venture 
agreement:  the  first  unit  is  expected  to  begin 
operation  in  1984,  the  second  in  1985.  Under 
the  agreement.  Interstate  Power  Company 
wiU  own  an  18^  percent  undivided  interest, 
lowa-Illinols  Oas  and  Electric  Company  a 
15  percent  undivided  Interest  and  Common¬ 
wealth  Edison  CkMnpany  the  remaining  66% 
percent  undivided  Interest.  Under  a  compan¬ 
ion  curating  agreement,  the  project  wlU  be 
operated  and  maintained  by  Commonwealth 
Edison  and  each  party  will  be  entitled  to 
obtain  power  from  the  unit  in  proportion  to 
its  ownership  Interest.  The  parties  propose 
the  joint  venture  largely  because  neither 
Interstate  nor  lowa-Illlnois  alone  is  of  suffi¬ 
cient  size  to  accommodate  in  its  system  the 
large  quantities  of  electricity  which  can  be 
efficiently  generated  by  a  nuclear  station. 
Moreover,  neither  of  these  two  companies 
presently  has  the  personnel  or  experience 
necessary  far  the  construction  and  manage¬ 
ment  of  su(di  a  project. 

APPLICANTS 

Commonwealth  Edison  Compsuiy  is  one 
of  the  laregst  privately-owned  electric  utili¬ 
ties  in  the  United  States.  According  to  the 
most  recent  available  statistics  Common¬ 
wealth  Edison  produces,  purchases,  trans¬ 
mits,  and  disUibutes  electricity  in  a  11,625 


square  mile  area  of  northern  Illinois  includ¬ 
ing  Chicago  and  its  suburbs.  The  population 
of  this  territory  is  presently  estimated  to  ex¬ 
ceed  8,000,000.  As  of  December  31,  1974,  Com¬ 
monwealth  Edison  furnished  electric  service 
to  2,728,545  customers  and  its  total  generat¬ 
ing  capacity  was  17,067  MW,  approximately 
one -third  of  which  was  supplied  by  three 
nuclear  power  stations.  At  the  end  of  1974  its 
total  assets  were  $5,155,734,711,  and  it  re¬ 
ported  a  net  income  of  $180,044,911.  Common¬ 
wealth  Edison  expects  its  peak  load  to  in¬ 
crease  from  13,500  MW  for  1976  to  23,780  MW 
for  1985  and  42,990  MW  by  1995.  It  presently 
has  interconnection  agreements  with  a  num¬ 
ber  of  other  electric  utility  compsmies  in  its 
vicinity  including  Interstate  Power  Compamy 
and  lowa-Illlnois  Oas  and  Electric  Company. 

Interstate  Power  Company  is  a  privately- 
owned  company  engaged  in  the  generation, 
purchase,  transmission,  and  distribution  of 
electricity  in  an  area  of  approximately  10,000 
square  miles  in  northeast  and  north  central 
Iowa,  southern  Minnesota  and  northwestern 
Illinois.  At  the  end  of  1974  Interstate  served 
a  total  of  252  communities,  the  largest  of 
which  is  Dubuque.  Iowa  (pop.  63,209) .  At  that 
time  it  served  134,920  electric  customers. 

At  the  beginning  of  1975  interstate  had  a 
total  generating  capacity  of  633  MW  none  of 
which  was  nuclear.  It  is  presently  a  member 
of  the  Mid-Continent  Area  Power  Pool 
(MAPP),  which  consists  of  12  privately- 
owned  utilities,  seven  generation  and  trans¬ 
mission  cooperative,  two  public  power  dis¬ 
tricts,  11  municipalities  and  the  United 
States  Bureau  of  Reclamation.  On  Decem¬ 
ber  31,  1974,  Interstate  had  total  assets  of 
$240,950,774;  its  net  income  for  1974  was 
$8,440,228.  Interstate  expects  its  load  to  in¬ 
crease  frmn  616  MW  for  1976  to  1005MW  for 
1985  and  1759  MW  by  1995. 

lowa-Illinols  Gas  &  Electric  Company,  also 
a  privately-owned  utility,  is  engaged  in  gen¬ 
erating  and  distributing  electricity  (as  well 
as  purchasing  and  distributing  natural  gas) 
in  parts  of  Iowa  and  Illinois.  In  1974  the  ag¬ 
gregate  population  of  its  service  area  was  ap¬ 
proximately  570,000.  Its  most  important  elec¬ 
tric  service  franchises  include  the  Cities  of 
Davenport,  Rock  Island,  Moline,  Fort  Dodge 
and  Iowa  City.  During  1975  Iowa-Illinois  had 
a  total  generating  ciqiacity  of  930  MW,  of 
which  405  MW  came  from  the  company’s  in¬ 
terest  in  the  Quad  Cities  Generating  Station, 
a  nuclear  facility  jointly  owned  with  Com¬ 
monwealth  Edison.  Iowa-Illinois  also  has  a 
number  of  interconnection  agreements  with 
systems  in  its  vincinity.  In  1974  lowa-Illinols’ 
net  income  was  $13,836,064  and  its  total  assets 
were  $398,790,484.  In  1976  Iowa-Illinois’  peak 
load  was  893  MW;  by  1985  it  expects  this  load 
to  increase  to  1588  MW,  and  by  1995  it  ex¬ 
pects  a  peak  load  of  2842  MW. 

RESULTS  OF  ANTITRUST  REVIEW 

The  Department  examined  the  competitive 
situation  and  practices  of  Commonwealth 
Edison  in  reviewing  that  utility’s  iqjpllcatlons 
for  licensing  of  LaSalle  County  Units  1  and 
2  in  1972  and  Byron  Station  Units  1  and  2 
and  Braidwood  Station  Units  1  and  2  in  1974. 
As  a  result  of  our  review.  Commonwealth 
Edison  agreed  to  abandon  certain  practices 
which  had  raised  antitrust  questions,  to’ offer 
participation  in  the  LaSalle  County  Units  to 
other  systems,^  and  to  accept  iqiproprlate 
license  conditions — and  the  need  for  anti¬ 
trust  hearings  on  'those  applications  was 
thereby  obviated.  See  the  Department's  ad¬ 
vice  letters  of  December  20,  1972,  38  FR.  901 


1  We  have  received  no  information  to  sug¬ 
gest  that  any  electric  systems  other  than  the 
present  iqipllcants  have  sought  the  opportu¬ 
nity  to  participate  in  the  Carroll  County 
Units. 


(LaSalle  Coimty  Units  1  and  2) ,  and  March  4, 
1974,  39  F.R.  9852  (Byron  Station  Units  1  and 
2  and  Braidwood  Station  Units  1  and  2). 
No  Information  has  come  to  our  attention  in 
the  course  of  the  Instant  review  to  suggest 
that  an  antitrust  hearing  would  now  be  nec¬ 
essary  regarding  Commonwealth  Edison. 

Further,  our  examination  of  the  informa¬ 
tion  submitted  to  Interstate  and  lowa-Illi- 
nols  in  connection  with  this  application,  to¬ 
gether  with  other  information  relevant  to 
their  respective  competitive  relationships 
with  other  electric  utilities,  disclosed  no  evi¬ 
dence  of  an  anticompetitive  situation  or  con¬ 
duct  that  would  warrant  an  antitrust  hear¬ 
ing  with  regard  to  these  systems. 

In  view  of  the  above,  we  conclude  that 
an  antitrust  hearing  will  not  be  necessary 
in  connection  with  the  licensing  of  these 
nuclear  units. 

[FR  Doc.76-23155  Filed  8-6-76:8 ;45  am] 


[Docket  No.  70-734] 

GENERAL  ATOMIC  CO.  (FUEL 
FABRICATION  FACILITY) 

Regarding  Renewal  of  License  No. 
SNM-696 


The  Nuclear  Regulatory  Commission 
(The  Commission)  is  considering  the  re¬ 
newal  of  Special  Nuclear  Material  li¬ 
cense  SNM-696  for  the  continued  opera¬ 
tion  of  the  General  Atomic  C(Mnpany’s 
Fuel  Fabrication  Facility  at  San  Diego, 
California. 

The  Commission’s  Division  of  Fuel 
Cycle  and  Material  Safety  has  prepared 
an  environmental  impact  appraisal  for 
the  proposed  renewal  of  License  No. 
SNM-696.  On  the  basis  of  this  appraisal, 
the  Commission  has  concluded  that  an 
environmental  impact  statement  for  this 
particlular  license  renewal  is  not  war¬ 
ranted  because  there  will  be  no  signifi¬ 
cant  environmental  impact  attributable 
to  the  proposed  action.  The  environ¬ 
mental  impact  appraisal  (NR-FM-008) 
is  available  for  public  inspection  at  the 
Commission’s  Public  Document  Room  at 
1717  H  Street  NW.,  WashingtOTi,  D.C.  A 
copy  may  be  obtained  upon  request  ad¬ 
dressed  to  the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.,  Atten¬ 
tion:  Director,  Division  of  Fuel  Cycle 
and  Material  Safety. 


Dated  at  Bethesda,  Maryland,  this  30th 
day  of  July,  1976. 


For 

Sion. 


the  Nuclear  Regulatory  Commls- 

Leland  C.  Rouse, 
Chief,  Fuel  Processing  and  Fab¬ 
rication  Branch,  Division  of 
Fuel  Cycle  and  Material  Safe¬ 
ty. 


[FR  Doc.76-23156  Filed  8-6-76;8:45  am] 


ADVISORY  COMMITTEE  ON  REACTOR 
SAFEGUARDS  SUBCOMMITTEE  ON  THE 
MONTAGUE  NUCLEAR  POWER  STA¬ 
TION,  UNITS  1  AND  2 

Meeting 

In  accordance  with  the  purposes  of  sec¬ 
tions  29  and  182b.  of  the  Atomic  Energy 
Act  (42  U.S.C.  2039,  2232  b.) .  the  ACHRS 
Subcommittee  on  the  Montague  Nuclear 
Power  Station,  Units  1  and  2  will  meet  on 
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August  26  and  27,  1976  at  the  Gill  Mon¬ 
tague  School  in  Turners  Falls,  Massa¬ 
chusetts. 

The  purpose  of  this  meeting  is  to  re¬ 
view  the  application  of  the  Northeast 
Nuclear  Energy  Company  for  a  construc¬ 
tion  permit. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Thursday,  August  26,  1976,  2:00  p.m. — 
The  Subcommitte  will  meet  in  closed  Ex¬ 
ecutive  Session,  with  any  of  its  consult¬ 
ants  who  may  be  present,  to  exchange 
opinions  and  discuss  preliminary  views 
and  recommendations  relating  to  the 
above  review, 

Thursday,  August  26,  1976,  2:30  p.m. 
until  the  conclusion  of  business,  and  Fri¬ 
day,  August  27,  1976,  8:30  a.m.  until  the 
conclusion  of  business — The  Subcommit¬ 
tee  will  meet  in  open  session  to  hear  pre¬ 
sentations  by  representatives  of  the  NRC 
Staff,  the  Northeast  Nuclear  Energy 
Company,  and  their  consultants,  and  will 
hold  discussions  with  these  groups  per¬ 
tinent  to  its  review. 

At  the  conclusion  of  the  OF>en  session, 
the  Subcommittee  may  caucus  in  a  brief, 
closed  session  to  determine  whether  the 
matters  identified  in  the  hiitial  closed 
session  have  been  adequately  covered 
qnd  whether  the  project  is  ready  for  re¬ 
view  by  the  full  Committee,  During  the 
session  Subcommittee  members  and  con¬ 
sultants  will  discuss  their  opinions  and 
recommendations  on  these  matters. 
Upon  conclusion  of  this  caucus,  the  Sub¬ 
committee  may  meet  again  in  brief  op>en- 
session  to  annoimce  its  determination. 

In  addition  to  these  closed  deliberative 
sessions,  it  may  be  necessary  for  the 
Subcommittee  to  hold  one  or  more  closed 
sessions  with  the  NRC  Sta^  and  Appli¬ 
cant  for  the  purpose  of  discussing  con¬ 
fidential  proprietary  information. 

I  have  determined,  in  accordance  with 
subsection  10(d)  of  Pub.  L.  92-463,  tliat  it 
is  necessary  to  conduct  the  above  closed 
sessions  to  protect  the  free  interchange 
of  internal  views  in  the  final  stages  of  the 
Subcommittee’s  deliberative  process  (5 
U.S.C.  552(b)  (5) )  and  to  protect  propri¬ 
etary  information  (5  U.S.C.  552(b)(4)). 
Separation  of  factual  material  from  in¬ 
dividuals’  advice,  opinions,  and  recom¬ 
mendations  while  closed  Executive  Ses¬ 
sions  are  in  progress  is  considered  im¬ 
practical. 

Practical  considerations  may  dictate 
alterations  in  the  above  agenda  or 
schedule.  The  Chairman  of  the  Subcom¬ 
mittee  is  empowered  to  conduct  the 
meeting  in  a  manner  that,  in  his  judg¬ 
ment,  will  facilitate  the  orderly  c(mduct 
of  business,  including  provisions  to  carry 
over  an  Incompleted  open  session  from 
one  day  to  the  next. 

With  respect  to  public  participation 
in  the  opea  portion  of  the  meeting,  the 
following  requirements  shall  apply: 

(a)  Persons  wishing  to  submit  writ¬ 
ten  statements  regarding  the  agenda 
may  do  so  by. providing  15  readily  re¬ 
producible  copies  to  the  Subcommittee 
at  the  beginning  of  the  meeting.  Com¬ 


ments  should  be  limited  to  safety  related 
areas  within  the  Committee’s  purview. 

Persons  desiring  to  mall  written  com¬ 
ments  may  do  so  by  soidlng  a  readily 
reproducible  copy  thereof  in  time  for 
consideration  at  this  meeting.  Com¬ 
ments  postmarked  no  later  than  Au¬ 
gust  19,  1976  to  Mr.  Richard  Savio, 
ACRS,  NRC,  Washington,  D.C.  20555  will 
normally  be  received  in  time  to  be  con¬ 
sidered  at  this  meeting. 

Background  information  concerning 
items  to  be  considered  at  this  meeting 
can  be  found  in  documents  on  file  and 
available  for  public  inspection  at  the 
NRC  Public  Document  Room,  1717  H  St. 
NW.,  Wa.shington,  D.C.  20555  and  at  the 
Carnegie  Library,  Avenue  A,  Turner 
Falls,  MA  01376. 

(b)  Those  persons  wishing  to  make  an 
oral  statement  at  the  meeting  should 
make  a  written  request  to  do  so,  identify¬ 
ing  the  topics  and  desired  presentation 
time  so  that  appropriate  arrangements 
can  be  made.  The  Committee  will  receive 
oral  statements  on  topics  relevant  to  the 
Committee’s  purview  at  an  appropriate 
time  chosen  by  the  Chairman  of  the  Sub¬ 
committee. 

(c)  Further  information  regarding 
topics  to  be  discussed,  whether  the  meet¬ 
ing  has  been  cancelled  or  rescheduled, 
the  Chairman’s  ruling  on  requests  for 
the  opi>ortunity  to  present  oral  state¬ 
ments  and  the  time  allotted  therefor  can 
be  obtained  by  a  prepaid  telephone  call 
on  Augiist  25,  1976  to  the  OflBce  of  the 
Executive  Director  of  the  Committee 
(telephone  202/634-1371,  Attn:  Mr. 
Richard  Savioi  between  8:15  a.m.  and 
5  p.m.,  e.d.t. 

(d)  Questions  may  be  propounded 
only  by  members  of  the  Subcommittee 
and  its  consultants. 

(e)  The  use  of  still,  motion  picture, 
and  television  cameras,  the  physical  in¬ 
stallation  and  presence  of  which  will  not 
interfere  with  the  conduct  of  the  meet¬ 
ing,  will  be  permitted  both  before  and 
after  the  meeting  and  during  any  recess. 
’The  use  of  such  equipment  will  not,  how¬ 
ever,  be  allowed  while  the  meeting  is  in 
session. 

(f )  Persons  with  agreements  or  orders 
permitting  access  to  proprietary  infor¬ 
mation  may  attend  porti<ms  of  ACRS 
meetings  where  this  material  is  being 
discussed  upon  confirmation  that  such 
agreements  are  effective  suid  relate  to 
the  material  being  discussed. 

’The  Executive  Director  of  the  ACRS 
should  be  informed  of  such  an  agree¬ 
ment  at  least  three  w'orking  days  prior 
to  the  meeting  so  that  the  agreement 
can  be  confirmed  and  a  determination 
can  be  made  regarding  the  applicability 
of  the  agreement  to  the  material  that 
will  be  discussed  during  the  meeting. 
Minimum  information  provided  should 
include  information  regarding  the  date 
of  the  agreement,  the  scope  of  material 
included  in  the  agreement,  the  project  or 
projects  involved,  and  the  names  and 
titles  of  the  persons  signing  the  agree¬ 
ment.  Additional  information  may  be  re¬ 
quested  to  identify  the  specific  agree¬ 


ment  Involved.  A  copy  of  the  executed 
agreement  should  be  provided  to  Mr. 
Itichard  Savio  of  the  ACRS  Office,  prior 
to  the  beginning  of  the  meeting. 

(g)  A  copy  of  the  transcript  of  the 
open  portion  of  the  meeting  will  be  avail¬ 
able  for  inspection  on  or  after  Septem¬ 
ber  2,  1976  at  the  NRC  Public  Document 
Room,  1717  H  St.  NW.,  Washington,  D.C. 
20555  and  at  the  Carnegie  Library,  Ave¬ 
nue  A,  Turner  Palls,  MA  01376. 

Copies  of  the  minutes  of  the  meeting 
will  be  made  available  for  inspection  at 
the  NRC  Public  Document  Room,  1717 
H  St.  NW.,  Washington,  D.C.  20555  after 
November  28,  1976.  Copies  may  be  ob¬ 
tained  upon  payment  of  appropriate 
charges. 

Dated:  August  5,  1976. 

John  C.  Hoyle, 
Advisory  Committee 
Management  Officer. 

[PR  Doc.76-23276  Filed  8-6-76;9:27  am] 

OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

EXECUTIVE  BRANCH  POSITION  ON  COM¬ 
MISSION  ON  GOVERNMENT  PROCURE¬ 
MENT 

Recommendations  C-1  Thru  C-12,  Major 
System  Acquisitions 

Notice  is  given  that  an  executive 
branch  position  has  been  reached  on  the 
Comnqission  on  Government  Procure¬ 
ment  (COGP)  recommendations  C-1 
through  C-12. 

OMB  Circular  No.  A-109,  Major  Sys¬ 
tem  Acquisitions,  was  issued  on  April  5, 
1976,  following  a  review  by  Congress. 
This  policy  will  effect  reforms  through¬ 
out  the  executive  branch  to  reduce  cost 
overruns  and  to  diminish  the  contro¬ 
versy  of  the  F>ast  two  decades  on  whether 
new  systems  are  needed. 

The  main  thrust  of  the  policy  re¬ 
quires: 

Top  level  management  attention  to  the 
determination  of  agency  mission  needs 
and  goals. 

Early  direction  of  research  and  devel¬ 
opment  efforts  to  mission  needs  and 
goals. 

Improved  opportimlties  for  innovative 
private  sector  contributions  to  national 
needs. 

Avoidance  of  premature  commitments 
to  full-scale  development  and  produc¬ 
tion. 

Early  communication  with  Congress 
in  the  acquisition  process  by  relating 
major  system  acquisitions  to  agency  mis¬ 
sion  needs  and  goals. 

OMB  Circular  No.  A-109  is  consistent 
with  the  unanimous  recommendations 
C-1  through  C-12,  of  the  Commission  on 
Government  Procurement.  ’Therefore, 
C-1  through  C-12  are  considered  closed 
out. 

Hugh  E.  Witt, 
AdministrcUofr. 

[PR  Doc.76-23027  Piled  8-6-76:8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  19634;  70-6872] 

COLUMBIA  GAS  SYSTEM,  INC.,  ET  AL 

Application  for  Exemption  Under  Rule  48 
(b)  for  Loans  and  Advances  Made  to  Em¬ 
ployees  for  Moving  Expenses  Rdated  to 
Transfers  Within  a  Holding  Company 
System 

July  30,  1976. 

In  the  Matter  of  The  Columbia  Gas 
System,  Inc.,  20  Montchanin  Road,  Wil¬ 
mington,  Delaware  19807,  Columbia  Gas 
Transmission  Corporation,  1700  Mac- 
Corkle  Avenue,  SJS.,  Charleston,  West 
Virginia  25314,  Columbia  Gas  of  Ohk>, 
Inc.,  Columbia  Gas  of  West  Virginia, 
Inc.  Columbia  Gas  of  Koitucky,  Inc., 
Columbia  Gas  of  Virginia,  Inc., 
Columbia  Gas  of  Pennsylvania,  Inc., 
Columbia  Gas  of  New  York,  Inc.,  Colum¬ 
bia  Gas  of  Maryland,  Inc.,  99  North 
Front  Street,  Columbus,  Ohio  43215,  Co¬ 
lumbia  Hyrocarbon  Corporation,  TTie  In¬ 
land  Gas  Ccxnpany,  Inc.,  340  17th  Street, 
Ashland,  Kentucky  41101,  Coliunbia  Gulf 
Transmission  Company,  3805  West  Ala¬ 
bama  Av«iue,  Houston,  Texas  77027,  Co¬ 
lumbia  Alaskan  Gas  Transmission  Cor¬ 
poration,  Columbia  LNG  Corporation, 
Columbia  Gas  Development  of  Canada 
Ltd.,  Columbia  Coal  Gasification  Cor¬ 
poration,  Columbia  Gas  Development 
Corporation,  Coliunbia  Gas  System  Serv¬ 
ice  Corporation,  20  Montchanin  Road, 
Wilminsttxi,  Delaware  19807. 

Notice  is  hereby  given  that  The  Colum¬ 
bia  Gas  System,  Inc.  (“Columbia”),  a 
registered  holding  company,  and  Its 
above-named  wholly-owned  subsidiary 
companies  have  filed  a  'declaration  and 
an  amendment  thereto  with  this  Com¬ 
mission  pursuant  to  the  Public  Utility 
H(dding  Company  Act  of  1935  ("Act”) 
designating  Sections  3(d),  9  and  20  of 
the  Act  and  Rule  48(b)  promulgated 
thereunder  as  applicable  to  the  fcdlow- 
ing  prcq^osed  transacticm.  All  Interested 
persons  are  referred  to  the  declaratiim, 
which  is  summarized  below,  for  a  com¬ 
plete  statonent  <a  the  proposed  transac¬ 
tion. 

Columbia  and  its  subsidiaries  have 
ad<«>ted  a  Transfer  of  Perscmnel  Pcdlcy 
(“Policy”)  in  making  home  purchase 
loans  to  its  employees.  The  Policy  per¬ 
mits  oompanles  within  the  System  to 
make  advances  to  enable  a  transferred 
employee  who  is  soling  a  residence  in  the 
location  from  which  he  was  transfer¬ 
red  to  meet  obligations  such  as  earnest 
mcmey,  down  paiunents,  closing  costs 
and  other  obligations  under  his  pur¬ 
chase  contract  for  the  new  residence. 
Such  advances  will  be  evidenced  by  the 
employee’s  prranissory  note  which  must 
be  paid  in  full  promptly  after  the  sale  of 
the  residence  at  the  old  lo<»ti(m.  The 
Policy  also  provides  that  loans  may  be 
made  to  transferred  employees  In  in¬ 
stances  in  which  the  employee  has  re¬ 
ceived  insufficient  funds  from  the  sale  of 
his  reslden(;e  at  the  dd  location  to  enable 
him  to  purchase  a  new  residence  or  where 
the  onployee  previoasly  lived  In  a  rented 
residence  and  has  insufficient  funds  to 


enable  him  to  ivoceed  with  the  purchase 
of  a  new  residence.  In  these  situatlans 
System  companies  may  make  loans  to 
an  employee  to  enable  him  to  proceed 
with  the  purchase  of  a  new  residence. 
The  loan  is  to  be  evidenced  by  the  Joint 
and  several  note  of  the  employee  and  his 
spouse*,  is  to  bear  interest  at  a  rate  Vi% 
above  the  New  York  prime  rate  in  effect 
at  the  time  the  loan  is  granted,  or  at  the 
legal  limit  for  such  a  loan  in  the  state  in 
which  the  loan  is  granted,  whichever  is 
lower;  is  to  be  payable  by  payroll  deduc¬ 
tions  over  a  period  not  to  exceed  five 
years,  and  in  any  event  is  to  become  due 
and  payable  in  full  upon  termination  of 
employment  for  any  reason. 

Columbia  states  that  the  amounts 
loaned  or  advanced  under  this  policy 
may  sometimes  exceed  the  sum  of  $10,000 
permitted  by  Rule  48(b)  (2)  but  that  such 
loans  are  in  addition  to  the  first  mort¬ 
gage  financing  incident  to  the  acquisition 
of  the  residence  and  do  not  meet  the 
exception  contained  in  that  rule.  In  sup¬ 
port  of  its  request  for  authorization  to 
make  loans  or  advances  in  excess  of 
$10,000  Oolumbia  states  that  many 
homes  in  the  service  area  of  the  system 
range  upward  in  price  from  $50,000  and 
that  transferred  employees  can  obtain 
mortgage  financing  for  only  50%  to  75% 
of  the  purchase  price.  The  balance  must 
then  be  paid  in  cash  on  closing.  Thus,  in 
many  cases,  especially  those  in  which  the 
employee  did  not  own  a  home  in  the  old 
location  but  also  in  instances  in  which 
the  equity  sum  derived  from  the  sale  of 
the  old  h^e  is  less  than  the  amount  re¬ 
quired  for  a  cash  down  payment  on  the 
new  home,  the  cash  payment  required  on 
closing  will  exceed  $10,000.  No  fixed  loan 
limits  exists  under  the  policy,  rather,  a 
committee  of  three  senior  officers  exer¬ 
cises  its  Judgment  as  to  the  reasonable¬ 
ness  of  the  knn  request  in  each  case, 
taking  into  consideration  the  employee’s 
position  with  Oolumbia,  his  salary  and 
his  length  of  service.  In  order  to  facilitate 
the  transfer  of  employees  within  the  sys¬ 
tem  Ck>lumbia  feels  that  it  must  have  the 
authority  to  make  loans  or  advances  to 
transferred  employees  in  excess  of 
$10,000.  Accordingly,  Columbia  and  its 
subsidiaries  propose  that  they  be  ex¬ 
cepted  from  the  requirement  of  Rule  48 
(b)  (2)  (ill) ,  that  personal  loans  or  ad¬ 
vances  to  employees  in  an  aggregate 
amount  of  over  $10,000  be  secured  by  a 
first  mortgage  on  a  residence  occupied  by 
the  employee,  provided  such  loans  or  ad¬ 
vances  are  made  pursuant  to  the  terms 
of  the  Policy. 

The  Columbia  System  further  proposes 
to  file  with  the  Commission,  subsequent 
to  the  making  of  any  loan  exceeding 
$10,000  to  any  S3nBtem  employee,  a  cer¬ 
tificate  under  Rule  24  stating  the  iden¬ 
tity  of  the  employee  and  the  amount  of 
the  loan.  It  is  proposed  that  such  cer¬ 
tificates  under  Rule  24  will  be  filed  on  a 
quarterly  basts. 

A  statement  of  fees  and  expenses  to  be 
incurred  in  connection  with  the  pro¬ 
posed  transaction  will  be  filed  by  amend¬ 
ment.  It  is  stated  that  no  State  commis¬ 
sion  and  no  Federal  commission,  other 


than  tills  Commission  has  Jurisdiction 
over  the  proposed  transaction. 

Notice  is  further  given  that  any  inter¬ 
ested  person  may,  not  later  than  Au¬ 
gust  23,  1976,  request  in  writing  that*  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reas(ms 
for  such  request,  and  the  issues  of  fact  or 
law  raised  by  the  filing  which  he  desires 
to  controvert;  or  he  may  request  that  he 
be  notified  if  the  Commission  should 
order  a  hearing  thereon.  Any  such  re¬ 
quest  should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  0(H>y  of  such 
request  should  be  served  personally  or 
by  mail  upon  the  declarants  at  the  above- 
stated  address,  and  proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at  law, 
by  certificate)  should  be  filed  with  the 
request.  At  any  time  after  said  date,  the 
declaration,  as  am^ded  or  as  it  may  be 
further  amended,  may  be  permitted  to 
become  effective  as  provided  in  Rule  23 
of  the  General  Rules  and  Regulations 
promulgated  under  the  Act,  or  the  Com¬ 
mission  may  grant  exemption  from  such 
rules  as  provided  in  Rules  20(a)  and  100 
thereof  or  take  such  other  action  as  it 
may  deem  appropriate.  Persons  who  re- 
qu^  a  hearing  or  advice  as  to  whether 
a  hearing  is  ordered  will  receive  any 
notices  or  orders  Issued  In  this  matter. 
Including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements  thereof. 

For  the  (Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  dele¬ 
gated  authority. 

George  A.  Fitzsimmons, 

Secretary. 

[PR  Doc.76-22986  Piled  8-6-76;8:46  am] 


[Rel.  No.  9385;  811-885] 

FOUNDATION  STOCK  FUND,  INC. 

PropoMi  To  Terminate  Registration 
iKirsuant  to  Section  8(f)  of  the  Act 

July  30,  1976. 

In  the  Matter  of  Foundation  Stock 
Fund,  Inc.,  100  North  Jefferson  Avenue, 
8t.  Louis,  Missouri  63103. 

Notice  is  hereby  given  that  the  Com¬ 
mission  proposes,  pursuant  to  Section 
8(f)  of  the  Investment  Cmnpeny  Act  <rf 
1940  (the  "Act”) ,  to  declare,  by  order  on 
its  own  motion,  that  Foundation  St(x;k 
Fund,  Inc.  (the  “Fund”) ,  registered 
under  the  Act  as  a  diversified,  c^n-end 
management  Investment  company,  has 
ceased  to  be  an  Investment  company  as 
d^lned  In  the  Act. 

•Ihe  Fund  registered  under  the  Act  on 
Jime  3.  1959.  Information  in  the  Com¬ 
mission’s  files  indicates  that  the  Fund’s 
shareholders,  at  a  special  meeting  (tf 
shareholders  on  November  18.  1975, 
adopted  an  Agreonent  and  Plan  of  Re¬ 
organization  pursuant  to  which  sub¬ 
stantially  all  the  assets  oi  the  Fund  were 
transferred  to  Eaton  A  Howard  Special 
Fund  (“E4?ecial”)  on  December  17,  197S.  \ 
Shares  of  Special  were  Issued  to  the  \ 
Fund'8  shareholders  on  a  pro-rata  basis,  i 
shortly  thereafter.  On  May  17,  1976,  the  j 
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Fund  received  a  Certificate  of  Dissolution 
frcMn  the  State  of  Maryland. 

Section  8(f)  of  the  Act  provides,  in 
pertinent  part,  that  when  the  Commis¬ 
sion,  on  its  own  motion  or  upon  applica¬ 
tion,  finds  that  a  registered  investment 
company  has  ceased  to  be  an  investment 
company,  it  shall  so  declare  by  order, 
which  may  be  made  upon  appropriate 
conditions  if  necessary  for  the  protection 
of  investors,,  and  upon  taking  effect  of 
such  order,  the  registration  of  such  com¬ 
pany  shall  cease  to  be  in  effect. 

Notice  is  further  given  that  any  in¬ 
terested  person  may,  not  later  than  Au¬ 
gust  24,. 1976,  at  5:30  p.m.,  submit  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  matter  accompanied  by 
a  statement  as  to  the  nature  of  his  in¬ 
terest,  the  reason  for  such  request  and 
the  issues,  if  any,  of  fact  or  law  proposed 
to  be  controverted,  or  he  may  request 
that  he  hie  notified  if  the  CiJommission 
should  order  a  hearing  thereon.  Any  such 
commimication  should  be  addressed: 
Secretary,  Securities  and  Exchange  C(Mn- 
mission,  Washington,  D.C,  20549.  A  copy 
of  such  request  shall  be  served  personally 
or  by  mail  upon  the  Fund  at  the  address 
stat^  above.  Proof  of  such  service  (by 
affidavit,  or  in  case  of  an  attomey-at- 
law,  by  certificate)  shall  be  filed  con¬ 
temporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  matter  will  be 
issued  as  of  course  following  said  date 
unless  the  Commission  thereafter  orders 
a  hearing  upon  request  or  upon  the  Com¬ 
mission’s  own  motion.  Persons  who  re¬ 
quest  a  hearing  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter. 
Including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.76-22985  PUed  8-6-76:8:45  am) 

(Rel.  No.  9383;  811-15571 

LINCOLN  FUND,  INC. 

Filing  of  Application  for  Order  Pursuant  to 

Section  8(f)  of  the  Act  Declaring  That 

Company  Has  Ceased  To  Be  an  Invest¬ 
ment  Company 

July  30,  1976. 

In  the  Matter  of  The  Lincoln  Fund, 
Inc.,  300  Main  Street,  New  Britain,  Con¬ 
necticut  06051. 

Notice  is  hereby  given  that  The  Lin¬ 
coln  Fund,  Inc.  (“Applicant”) ,  registered 
under  the  Investment  Company  Act  of 
1940  (“Act”)  as  an  open-end,  non-diver- 
sified  management  c(»npany,  filed  an  ap¬ 
plication  on  April  12,  1976,  and  an 
amendment  Uiereto  on  June  30,  1976, 
pursuant  to  Section  8(f)  of  the  Act  for 
an  order  of  the  Commission  declaring 
that  it  has  ceased  to  be  an  investment 
company  as  defined  in  the  Act.  All  Inter¬ 
ested  persons  are  referred  to  the  appli¬ 
cation  on  file  with  the  Commission  for 


a^  statement  of  the  representations  con¬ 
tained  therein  which  are  summarized 
below. 

Applicant  represents  that  it  was  incor¬ 
porated  under  the  laws  of  the  State  of 
Delaware  on  November  25,  1960,  and  op¬ 
erated  as  an  investment  club  until  No¬ 
vember  1,  1967,  when  it  registered  under 
the  Act:  that  its  outstanding  securities 
are  beneficially  owned  by  less  than  100 
persons  and  that  it  is  not  making  and 
does  not  presently  propose  to  make  a 
public  offering  of  its  securi(;ies;  and  that 
its  current  assets  consist  of  $29,784  cash 
and  securities  valued  at  $24,862  on  March 
30, 1976. 

Applicant  further  represents  that,  pur¬ 
suant  to  a  plan  of  liquidation  and  reso¬ 
lution  of  dissolution  unanimously  ap¬ 
proved  by  its  shareholders  bn  March  15, 
1976,  Applicant:  (1)  intends  to  establish 
a  $3,000  reserve  of  the  fund’s  assets  to 
defray  liquidation  costs  and  other  appro¬ 
priate  fund  liabilities  and  to  distribute 
the  balance  of  such  assets,  pro  rata, 
among  shareholders  of  recoid  as  of 
March  15,  1976:  and  (2)  has  filed  a  cer¬ 
tificate  of  dissolution  with  the  Secretary 
of  the  State  of  Delaware  on  March  12, 
1976. 

Section  8(f)  of  the  Act  provides,  in 
pertinent  part,  that  when  the  Commis¬ 
sion,  upon  application,  finds  that  a  reg¬ 
istered  investment  company  has  ceased 
to  be  an  Investment  company,  it  shall 
so  declare  by  order  and,  upon  the  effec¬ 
tiveness  of  such  order,  the  registration  of 
such  company  shall  cease  to  be  in  effect. 

Notice  Is  further  given  that  any  inter¬ 
ested  person  may,  not  later  than  August 
24, 19'76,  at  5:30  p.m.,  submit  to  the  Com¬ 
mission  in  writing  a  request  for  a  hearing 
on  this  matter  accompanied  by  a  state¬ 
ment  as  to  the  nature  of  his  interest,  the 
reason  for  such  request,  and  the  issues, 
if  any,  of  fact  or  law  proposed  to  be  con¬ 
verted,  or  he  may  request  that  he  be  no¬ 
tified  if  the  Commission  shall  order  a 
hearing  thereon.  Any  such  communica¬ 
tion  shall  be  addressed:  Secretary,  Se¬ 
curities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  .^pllcant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit,  or  in  case  of  an  attomey-at- 
law,  by  certificate)  shall  be  filed  con¬ 
temporaneously  with  the  request.  As  pro¬ 
vided  by  Rule  0-5  of  the  Rules  and  Regu¬ 
lations  promulgated  under  the  Act,  an 
order  disposing  of  the  application  will  be 
issued  as  of  course  following  said  date 
unless  the  Commission  thereafter  orders 
a  hearing  upon  request  or  upon  the  Com¬ 
mission’s  own  motion.  Persons  who  re¬ 
quest  a  hearing,  or  advice  as  to  whether 
a  hearing  is  ordered,  will  receive  any  no¬ 
tices  and  orders  issued  in  this  matter,  in¬ 
cluding  the  date  of  the  hearing  (if  or¬ 
dered)  and  any  postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

(PR  Doc.76-22984  Filed  6-6-76:8:46  am] 


(Rel.  No.  19635:  70-5880] 

LOUISIANA  POWER  &  LIGHT  CO. 

Proposal  To  Sell  Certain  Transmission 
Facilities 

August  2,  1976. 

In  the  Matter  of  LOUISIANA  POW¬ 
ER  &  LIGHT  COMPANY,  142  Delaronde 
Street,  New  Orleans,  Louisiana  70174. 

Notice  is  hereby  given  that  Louisiana 
Power  &  Light  Company  (“LP&L”),  an 
electric  i  utility  subsidiary  of  Middle 
South  Utilities,  Inc.,  a  registered  hold¬ 
ing  company,  has  filed  a  declaration 
with  this  Commission  pursuant  to  the 
Public  Utility  Holding  Company  Act  of 
1935  (“Act”),  designating  Section  12(d) 
of  the  Act  and  Rule  44  promulgated 
thereunder  as  applicable  to  the  proposed 
transaction.  All  interested  persons  are 
referred  to  the  declaration,  which  is 
summarized  below,  for  a  complete  state¬ 
ment  of  the  proposed  transaction. 

In  1965  Union  Carbide  Corporation 
(“Union  Carbide”)  completed  construc¬ 
tion  of,  and  placed  in  operation  a  large 
petro-chemical  plant  on  a  site  located  at 
Taft  in  St.  Charles  Parish,  Louisiana.  In 
order  to  provide  the  230  KV  electric 
service  required  for  this  plant,  LP&L  ac¬ 
quired  frwn  Union  Carbide  certain  right 
of  way  on  the  plant  site  for  the  neces¬ 
sary  230  KV  electric  lines  and  a  portion 
of  land  for  use  as  a  230  KV  switching 
station  site  and  access  road.  LP&L  then 
constructed  and  placed  in  operation 
such  switching  station,  access  road  and 
electric  lines.  Union  Carbide  is  now  en¬ 
gaged  in  an  expansion  of  its  petro-chem¬ 
ical  plant.  In  connection  with  this  plant 
expansion.  Union  Carbide  and  LP&L 
have  agreed  that  the  point  of  delivery  of 
service  and  switching  station  will  be  re¬ 
located  to  a  position  substantially  far¬ 
ther  to  the  rear  of  the  plant  site.  In 
order  to  improve  the  reliability  of  its 
in-plant  electric  facilities.  Union  Car¬ 
bide  proposes  to  purchase  LP&L’s  230 
KV  transmission  line  together  with  al¬ 
most  all  of  LP&L’s  existing  switching 
station  facilities.  LP&L  and  Union  Car¬ 
bide  have  agreed  on  a  price  of  $327,515 
for  the  switching  station  facilities  and 
$197,220  for  the  transmission  line.  These 
prices  represent,  in  both  cases,  the  esti¬ 
mated  current  replacem^t  cost  less  de¬ 
preciation.  It  is  further  proposed  that 
the  site  of  the  switching  station  facili¬ 
ties  and  access  road  be  sold  back  to 
Union  Carbide  by  LP&L  for  $3,383,  which 
is  the  price  which  the  site  was  acquired 
in  1965  and  is  also  the  price  for  which 
Union  Carbide  is  to  sell  and  convey  to 
LP&L  in  fee  the  site  for  the  new  switch¬ 
ing  station  in  connection  with  the  new 
point  of  delivery  together  with  fee  title 
and/or  an  exclusive  servitude  to  the  strip 
of  land  which  LP&L  is  to  use  for  a  new 
access  road.  These  items  of  $327,515, 
$197,220,  and  $3,383  produce  an  aggre¬ 
gate  price  of  $528,118.  It  is  stated  that 
this  represents  an  advantageous  price 
for  utility  assets  which,  if  not  sold  to 
Union  Carbide,  could  only  be  removed 
and  salvaged,  resulting  in  the  realization 
by  LP&L  of  substantially  lesser  proceeds. 

It  is  further  stated  that  the  existin^v 
230  KV  transmissliHi  line  is  to  be  re- 
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moved,  and  In  c<xinecti(m  with  such  re¬ 
moval,  for  which  If ftL  is  to  be  paid 
$53,009  cash,  representing  the  depreciat¬ 
ed  Installed  cost  of  the  transmission  line 
being  removed  less  salvage  and  plus  the 
cost  of  labor  to  effect  the  removal,  LP&L 
has  agreed  that  it  would  not  remove  but 
would  abandcm  to  Union  Carbide,  to  be 
retained  by  it  as  its  own  pn^rty.  the 
existing  foundations  for  the  transmis¬ 
sion  line  which  is  to  be  removed.  The 
items  of  existing  switching  stati<m  fa¬ 
cilities  which  UCC  cannot  use  and  is  not 
purchasing  are  relatively  insignificant, 
and  will  be  r^oved  and  salvaged  by  the 
Cmnpany. 

The  facilities  to  be  s(dd  are  installed  at 
Unicm  Carbide’s  plant  site  and  are  neces¬ 
sarily  \isable  as  operating  facilities  <mly 
at  that  location.  Accordingly  there  is  no 
possibility  of  a  sale  of  the  facilities  to 
any  other  person. 

Since  the  sale  of  the  facilities  cannot 
be  consummated  until  the  replacement 
facilities  are  completed  and  are  ready  to 
be  mergized,  and  since  ccxistruction  de- 
la3rs  are  not  uncommcHi,  LP&L  further 
requests  that  the  sixty  day  period  pro¬ 
vided  by  Rule  24(c)  (1) ,  within  which  a 
transactlcm  must  be  carried  out  after 
a  declaration  relating  thereto  is  permit¬ 
ted  to  become  effective,  be  extended  to 
<xie  himdred  twenty  days  with  respect  to 
the  pr(H>osed  transaction. 

The  fees  and  expenses  to  be  incurred 
in  (xmnection  with  the  proposed  transac¬ 
tion  are  estimated  at  $4,500,  including 
legal  fees  of  $2,500.  It  is  stated  that  no 
State  c(«nmissi(m  and  no  Federal  c<Mn- 
mlssion,  other  than  this  Ccanmisskm, 
has  jurisdiction  over  the  proposed  trans¬ 
action. 

Notice  is  further  given  that  any  in¬ 
terested  person  may.  not  later  than  Au¬ 
gust  26,  1976,  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  fact  or 
law  raised  by  the  filing  which  he  desires 
to  controve^  or  he  may  request  that 
he  be  notified  if  the  Commission  should 
(Hxl»  a  hearing  thereon.  Any  such  re¬ 
quest  should  be  addressed:  Secretary, 
Secmities  and  Exchange  C<xnmlsslon, 
Washington,  D.C.  20549.  A  copy  of  such 
request  should  be  served  pers<Hially  or 
by  mall  upon  the  declarants  at  the 
above-stated  address,  and  proof  of  serv¬ 
ice  (by  afSdavit  or,  in  case  of  an  attor¬ 
ney  at  law,  by  certificate)  should  be  filed 
with  the  request.  At  any  time  after  said 
date,  the  declaration,  as  filed  or  as  it 
may  be  amend«l,  may  be  permitted  to 
become  effective  as  provided  in  Rule  23 
of  the  Oeneral  Rules  and  Regulations 
promulgated  under  the  Act,  or  the  Com¬ 
mission  may  grant  ex^ption  from  such 
rules  as  provided  in  Rules  20  <  a)  and  100 
thereof  or  take  such  other  action  as  It 
may  deem  appropriate.  Persons  who  re¬ 
quest  a  hearing  or  advice  as  to  whether  a 
hearing  is  ordered  will  receive  any  no¬ 
tices  or  orders  Issued  in  this  matter, 
including  the  date  of  the  hearing  (If 
ordered)  l|nd  any  postpon^ents  there¬ 
of. 


Fm*  the  Commissi(m,  by  the  Division 
ol  CTorporate  Regulation,  pursuant  to 
delegated  author!^. 

George  A.  F^itzsimmons, 
Secretary. 

IPR  Doc.76-22982  Plied  8-6-76;8:45  sinj 


[Release  No.  34-12681;  Pile  No.  SR^PSD-76-2) 

PACIFIC  SECURITIES  DEPOSITORY 
TRUST  CO. 

Self-Regulatory  Organizations 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  78s(b)  (1) ,  as  amended  by  Pub.  L. 
Na  94-29,  16  (June  4,  1975),  notice  is 
hereby  given  that  on  July  15.  1976,  the 
above-mentioned  self-regulatory  organi¬ 
zation  filed  with  the  Securities  and  Ex¬ 
change  Commission  a  proposed  rule 
change  as  follows: 

Statement  of  the  Terms  of  Substance  of 
the  Pit^iosed  Rule  Change 

The  proposed  rule  changes  are  amend¬ 
ments  to  the  Articles  of  Incorporation 
and  By-Laws  of  PSDTC.  Tlie  amend¬ 
ments  increase  the  size  of  the  Board  of 
Directors  and  permit  payment  of  fees  to 
directors. 

Statement  of  Basis  and  Purpose 

The  basis  and  purpose  of  the  forego¬ 
ing  proposed  rule  change  is  as  follows: 

The  purpose  of  the  proposed  rule 
changes  is  to  expand  the  Board  of  Di¬ 
rectors  in  order  to  provide  wider  bank¬ 
ing  and  securities  industry  representa¬ 
tion  and  to  permit  compensation  of  out¬ 
side  directors  for  contributions  of  tlm6 
and  effort  at  meetings  of  the  Board  of 
Directors. 

The  proposed  rule  changes  providing 
for  expansion  of  the  Board  of  Directors 
is  intended  to  l»lng  additional  expertise 
to  management^  and,  as  such,  will  en¬ 
hance  PSDTC’s  capability  for  protection 
of  Investors  commensurate  with  the  pub¬ 
lic  interest. 

Comments  were  not  solicited  with  re¬ 
spect  to  the  proposed  rule  changes. 

PSDTC  is  of  Uie  opinion  that  the  pro¬ 
posed  rule  change  will  not  impose  any 
burden  on  compeUtion. 

TTie  foregoing  rule  change  has  be¬ 
come  effective,  pursuant  to  Section  19 
(b)(3)  of  the  Securities  Exchange  Act  of 
1934.  At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abroqate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is  neces¬ 
sary  or  appropriate  In  the  public  in¬ 
terest.  for  the  protection  of  investors,  or 
otherwise  in  furtherance  of  the  purposes 
of  the  Securities  Exchange  Act  of  1934. 

Interested  persons  are  invited  to  sub¬ 
mit  written  data,  views  and  arguments 
concerning  the  foregoing.  Persons  desir¬ 
ing  to  make  written  submissions  should 
file  six  copies  thereof  with  the  Secretary 
of  the  OommlBBion,  Securities  and  Ex¬ 
change  Commission,  Washington,  D.C. 
20549.  Copies  oi  the  filing  with  respect 


to  the  foregoing  and  of  all  written  sub¬ 
missions  will  be  available  for  lnspectl<m 
and  cc^Tylng  at  the  principal  office  of  the 
above-mentioned  self-regulat<H7  organl- 
zatl<Hi.  All  submissions  should  refer  to  the 
file  number  referenced  in  the  caption 
above  and  should  be  submitted  within  21 
days  of  the  date  of  this  publlcaticm. 

For  the  Cemunission  by  the  Division  of 
Market  Regulation,  pursuant  to  dele¬ 
gated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

August  2,  1976. 

TEXT  of  proposed  riuj:  change 

Acting  pursuant  to  Article  V,  Section  1 
of  the  By-Laws  of  the  Pacific  Securities 
Depository  Trust  Company  (PSDTC), 
the  Board  of  Directors  of  PSDTC  has 
amended  the  Articles  of  Incorporation 
and  the  By-Laws  of  PSDTC  to  allow  for 
an  Increase  to  the  number  at  directors 
and  to  permit  payment  of  fees  to  direc¬ 
tors. 

TTie  changes  to  the  PSDTC  By-Laws 
and  Articles  of  Incorporation  are  as  fol¬ 
lows: 

BY-LAWS 

“Section  2.2  Number  and  Election. 
The  Board  of  Directors  (hereinafter 
sometimes  referred  to  as  the  ‘Board’) 
shall  consist  of  not  less  than  nine  or 
more  than  twelve  directors,  elected  as 
provided  in  Section  1.7  of  these  by-laws 
at  the  annual  meeting  of  stockholders. 
The  exact  number  of  directors  shall  be 
ten,  until  changed  by  an  amendment  of 
this  Section  2.2  adopted  either  by  the 
stockholders  or  by  the  Board  of  Direc- 
t<xs  of  the  corporation.  Each  director 
shall  be  elected  to  hold  office  until  the 
next  annual  meeting  and  until  his  suc¬ 
cessor  shall  have  been  elected  and  quali¬ 
fied  or  tmtll  his  death,  resignation,  dis¬ 
qualification  or  removal.” 

«  •  *  *  • 

"Section  2.7  Compensation  of  Direc¬ 
tors.  Directors  may  receive,  in  addition 
to  personal  expenses  Incurred  in  their 
capacities  as  directors,  reasonable  com¬ 
pensation,  as  fixed  by  the  Board  of  Di¬ 
rectors,  for  services  rendered  to  the  Cor¬ 
poration.” 

ARTICLES  OF  INCORPORATION 

Article  V.  “(a)  The  number  of  direc¬ 
tors  of  this  corporation  shall  be  not  less 
than  nine  nor  more  than  twelve.” 

,  [TO  Doc.76-22988  PUed  8-6-76:8:45  ami 


[Rel.  No.  12675;  SR-PSE-76-181 

PACIFIC  STOCK  EXCHANGE,  INC. 

Order  Approving  Proposed  Rule  Change 
July  30. 1976. 

In  the  Matter  of  Pacific  Stock  Ex¬ 
change.  Inc..  301  Pine  Street,  San  Fran¬ 
cisco  94104. 

On  June  14,  1976,  the  Pacific  Stock 
Exchange,  me.  filed  with  the  Commis¬ 
sion.  pursuant  to  Section  19(b)  of  the 
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Securities  Exchange  Act  of  1934  (the 
“Act”),  as  amended  by  the  Securities 
Act  Amendments  of  197^  and  R\ile  19b-4 
thereimder,  copies  of  a  proposed  ml*' 
change.  The  rule  change  revises  Sections 
1  and  2  of  Rule  IX  regarding  the  Ex¬ 
change’s  procedures  relative  to  the  piir- 
chase  and  sale  of  memberships  on  the 
Exchange. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
publication  of  a  Commission  Release 
(Securities  Exchange  Act  Release  No. 
12557,  (June  18,  1976) )  and  by  publica¬ 
tion  in  the  Federal  Register  (41  Fed. 
Reg.  26289  (June  25, 1976) ) . 

The  Commission  finds  that  the  pro¬ 
posed  rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
national  securities  exchanges,  and  in 
particular,  the  requirements  of  Section  6 
and  the  rules  and  regulations  there¬ 
under. 

It  is  therefore  ordered,  pursuant  to . 
Section  19(b)  (2>  of  the  Act,  that  the 
proposed  rule  change  filed  with  the 
Commission  on  June  14,  1976,  be,  and  it 
hereby  is,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  dele¬ 
gated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.76-22983  Piled  8-6-76;8:46  am] 


(Rel.  No.  34-12682;  File  No.  SR-NASD-76-7  ] 

NATIONAL  ASSOCIATION  OF 
SECURITIES  DEALERS,  INC. 

Proposed  Change 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  78s(b)  (1),  as  amended  by  Pub.  L. 
No.  94-29,  16  (June  4,  1975)  notice  is 
hereby  given  on  July  28,  1976  the  above 
mentioned  self-regulatory  organization 
filed  with  the  Securities  and  Exchange 
Commission  a  proposed  rule  change  as 
follows: 

NASD’s  Statement  of  the  Terms  of 
Substance  of  the  Rule  Change 

l.(a)  Text  of  Proposed  Rule  Change 

The  following  are  the  full  texts  of  (a) 
the  proposed  amendment  to  the  PoUcy  of 
the  Board  of  Governors  concerning  Fair 
Dealing  With  Customers  imder  Article 
ni.  Section  2  of  the  Rules  of  Fair  Prac¬ 
tice  of  the  National  Association  of  Se¬ 
curities  Dealers,  Inc.  and  (b)  the 
proposed  amendment  to  the  Interpreta¬ 
tion  of  the  Board  of  Governors  With 
Respect  to  Review  of  Corporate  Financ¬ 
ing,  Article  m.  Section  1  of  the  Rules  of 
Fair  Practice,  concerning  Issuer  Re¬ 
served  or  Directed  Securities. 

FAIR  DEALING  WITH  CUSTOMERS 

(NASD  Manual  pp.  2051-2053)  (Intro¬ 
ductory  Paragrai^  and  Numbered 
Paragraphs  1-5  Unchanged) . 


6.  Improper  Recommending  to  Cus~ 
tomers  Purchases  of  Specxilative 
New  Issues  of  Securities 

Recommending  to  customers  the  pur¬ 
chase  of  securities  regardless  of  the  in¬ 
vestment  merit  of  such  securities,  the 
financial  ability  of  a  customer  to  com¬ 
plete  the  transaction,  or  by  improper 
sales  practices.  Since  each  customer,  re¬ 
gardless  of  his  financial  or  market 
sophistication  is  entitled  to  rely  on  the 
implied  representation  made  by  a  mem¬ 
ber  or  a  person  associated  therewith  that 
he  will  be  treated  fairly,  particular  care 
must  be  taken  in  recommending  to  cus¬ 
tomers  the  purchase  of  new  issues,  espe¬ 
cially  those  securities  issued  by  com¬ 
panies  going  public  for  the  first  time  in  a 
speculative  market,  to  insure  that  such 
recommendations  are  not  violative  of  the 
Association’s  suitability  rule. 

Interpretation  of  the  Board  of 
Governors — 

REVIEW  or  CORPORATE  FINANCING  ISSUER 
RESERVED  OR  DIRECTED  SECURITIES 

(NASD  Manual  pp.  2030-2031) 

[While  no  exact  limitations  on  com¬ 
pany  reserved  or  directed  securities  are 
used  as  guidelines  by  the  Association,  the 
number  of  such  shares  shall  be  reason¬ 
able  in  amount  under  the  prevailing  cir¬ 
cumstances,  shall  bear  a  reasonable  re¬ 
lationship  to  the  total  number  of  shares 
being  offered  publicly  at  that  time,  and 
shall  be  reserved  only  for  those  persons 
who  are  directly  related  to  the  conduct 
of  the  issuer’s  business.  The  contractual 
purchase  commitment  for  any  company 
directed  stock  must,  however,  be  made 
by  the  designated  recipients  by  the  close 
of  business  on  the  business  day  follow¬ 
ing  the  effective  date  of  the  offering  and 
payment  therefor  must  be  made  in  ac¬ 
cordance  with  established  requirements. 
Securities  directed  to  persons  covered  by 
the  Association’s  Interpretation  With 
Respect  To  “Free-Riding  and  Withhold¬ 
ing”  must  be  disclosed  to  the  Association 
at  the  time  of  filing  the  required  docu¬ 
ments  wiUi  it.  Such  disclosure  in  no  way 
relieves  such  persons  from  the  provi¬ 
sions  of  that  Interpretation.] 

The  failure  to  make  a  bona  fide  dis¬ 
tribution  of  an  offering  of  securities  to 
the  itublic  can  be  a  factor  in  artificially 
stimulating  the  price  of  such  an  offering. 
Therefore,  in  order  to  assure  that  there 
will  be  an  adequate  number  of  securities 
of  an  initial  offering  for  purchase  by 
the  public  customers  of  a  member,  a 
member  shall  not  solicit  or  accept  any 
instructions  from  an  issuer  to  reserve  or 
direct  in  excess  of  5%  of  the  number  of 
securities  being  offered.  In  no  event  shall 
such  reserved  or  directed  securities  be 
offered  to  other  than  bona  fide  officers, 
directors  and  employees  of  the  issuer. 
Additionally,  the  contractual  purchase 
commitment  for  any  issuer  directed  secu¬ 
rities  must  be  made  by  the  designated 
persons  by  the  close  of  business  on  the 
business  day  following  the  effective  date 
of  the  offering  and  payment  therefor 
must  be  made  in  accordance  with  the 


established  requirements.  No  more  than 
5  business  days  shall  be  allowed  for  the 
contractual  purchase  commitment  on 
Regulation  A  offerings  or  any  other  of¬ 
fering  where  circulation  to  the  prospec¬ 
tive  customers  of  an  offering  circular  is 
prohibited  prior  to  the  issue  being  de¬ 
clared  effective. 

2.  Procedures  of  Self -Regulation  Orga¬ 

nization 

The  proposed  amendments  were  rec¬ 
ommended  to  the  Board  of  Governors  of 
the  Association  by  its  Committee  on  Cor¬ 
porate  Financing  and  were  approved  for 
circulation  and  comment  by  the  full 
Board  at  its  March  1975  meeting.  These 
proposals,  along  with  a  proposed  hew 
statement  of  policy  on  due  diligence,  an 
amendment  to  an  existing  Rule  of  Fair 
Practice  and  a  proposed  new  Rule  of  Fair 
Practice,  were  circulated  to  the  member¬ 
ship  for  comment  on  April  25,  1975 
(NASD  Release  No.  75-33) .  Upon  the  ex¬ 
piration  of  the  comment  period  the  ap¬ 
propriate  changes  were  made  by  the  orig¬ 
inating  Committee  and  the  revised  pro¬ 
posals  were  reviewed  by  the  full  Board  at 
its  September  1975  and  May  1976  meet¬ 
ings  and  approved.  The  authority  grant¬ 
ing  the  Board  power  to  adopt  and  ap¬ 
prove  Interpretations  and  Statements  of 
Policy  with  regard  to  the^ules  of  Fair 
Practice  is  set  forth  in  Article  vn.  Sec¬ 
tion  3  of  the  Association’s  Certificate  of 
Incorporation  By-Laws. 

3.  Purpose  of  the  Proposed  Rule  Change 

The  propKised  amendment  to  the  exist¬ 
ing  Policy  of  the  Board  of  Governors 
concerning  Fair  Dealing  With  Customers 
would  add  a  new  paragraph  (number  6) 
to  existing  paragraphs  1-5  to  serve  as  a 
guide  for  members  regarding  fair  dealing 
with  their  customers  when  recommend¬ 
ing  the  purchase  of  securities  which  are 
part  of  a  distribution  of  an  Initial  issue 
to  the  public.  The  purpose  of  this  para¬ 
graph  is  to  remind  members  of  their  re¬ 
sponsibility  to  insure  that  any  such  pur¬ 
chase  recommendations  are  not  violative 
of  the  Association’s  suitability  rule. 
Adoption  of  a  statement  of  policy  ap¬ 
proach  in  this  area  rather  than  an 
amendment  to  an  existing  rule  leaves  the 
judgment  of  determining  the  suitability 
of  a  given  offering  for  a  particular  inves¬ 
tor  in  the  hands  of  the  broker/dealer,  as 
is  the  case  with  any  security,  but  em¬ 
phasizes  his  responsibility  to  see  that  an 
investment  is  indeed  suitable  for  each 
customer  making  a  purchase. 

The  proposed  amendment  to  the  ex¬ 
isting  Interpretation  of  the  Board  of 
Governors — Review  of  Corporate  Fi¬ 
nancing  concerning  Issuer  Reserved  or 
Directed  Securities  described  here  differs 
from  that  which  was  originally  proposed 
to  the  membership.  'The  original  amend¬ 
ment  would  have  prohibited  a  member 
from  soliciting  or  acceptteg  instructions 
from  an  issuer  to  reserve  or  direct  any 
securities  to  a  specided  person  or  class 
of  persons.  Including  persons  related  to 
the  issuer's  business.  This  proposal  was 
subsequently  modified  to  prohibit  the  re¬ 
serving  or  directing  of  securities  to  in- 


FEDERAL  REGISTER,  VOL.  41,  NO.  154— MONDAY,  AUGUST  9,  1976 


33348 


NOTICES 


divlduals  who  are  not  bona  fide  ofBcers, 
directors  or  employees  ot  the  issuer  and 
in  an  amount  in  excess  of  5%  of  the 
offering.  The  limiting  of  these  securities 
to  a  restricted  group  which  has  a  direct 
interest  in  the  company  and  its  future 
would  assist  in  preventing  artificial  stim¬ 
ulation  of  the  price  of  an  initial  offer¬ 
ing,  so-called  “free-rides,”  by  some  com¬ 
pany  favored  individuals  and  assure  that 
there  will  be  more  shares  of  an  initial 
public  offering  of  securities  available  for 
purchase  by  the  public.  The  limitation 
of  5%  on  directed  securities  also  serves 
as  a  deterrent  to  free-rides  in  that  it 
limits  the  availability  of  the  securities 
for  such  purposes.  The  Board  believes  the 
limitation  is  not  unduly  restrictive  in 
that  other  means  are  available,  such  as 
employee  option  plans,  through  which 
employees  can  acquire  securities  of  the 
issuer-employer  if  they  so  desire. 

The  proposed  amendmnet  to  the  Policy 
of  the  Board  of  Governors  concerning 
Pair  Dealing  With  Customers  requires 
that  all  NASD  member  firms  insure  that 
in  any  recommendations  to  customers  of 
purchases  of  securities  which  are  part 
of  an  initial  issue,  by  a  speculative  or 
promotional  issuer  or  otherwise,  em¬ 
phasis  is  placed  on  the  suitability  of  Uiat 
investment  for  each  of  the  customere  in¬ 
volved.  This  proposal  serves  as  an  addi¬ 
tional  reminder  to  member  firms  of  their 
responsibility  to  insure  that  any  pur¬ 
chase  recommendations  are  not  violative 
of  the  Association’s  suitability  rule. 

The  proposed  amendment  to  the  Inter¬ 
pretation  of  the  Board  t>f  Governors  con¬ 
cerning  Issuer  Reserved  or  Directed  Se¬ 
curities  helps  insure  a  bona  fide  distribu¬ 
tion  in  any  new  public  issue  by  prevent¬ 
ing  an  issuer  from  requesting  that  a 
member  firm  reserve  shares  from  a  pro¬ 
posed  public  offering  for  sale  to  other 
than  its  bona  fide  employees,  ofiBcers  and 
directors.  TTie  Board  believes  that  the 
use  of  this  procedure  will  contribute  to 
a  more  orderly  aftermarket  since  it  ap¬ 
pears  that  non-related  issuer  recipients 
of  directed  shares  often  immediately  re¬ 
sell  them  in  the  aftermarket  if  there  is 
an  Increase  In  price  rather  than  hold 
them  for  long-term  investment. 

4.  Basts  Under  The  Act  For  Proposed 
Rule  Change 

Section  ISA(b)  (2)  of  the  Securities 
Exchange  Act  of  1934  provides  that  an 
Association  of.  brokers  and  dealers  shall 
not  be  registered  as  a  national  securities 
association  unless  the  Commission  deto*- 
mines  that  its  rules  provide  it  with  the 
capacity  to  carry  out  the  purposes  of  the 
Act.  to  enforce  compliance  by  its  mem¬ 
bers  and  persons  associated  with  its 
members  with  the  Act,  and  the  rules  and 
regidations  thereunder,  and  to  protect 
Investors  and  the  public  interest.  In  ad- 
diticm,  three  letters  dated  July  26,  1972 
from  them  Chairman  (ff  the  C^unmission, 
William  J.  Casey,  requested  that  the 
Assoclaticm  consider  establishing  stand¬ 
ards  for  new  public  issues  In  the  areas 
of  due  dllifi^ence,  suitability  and  the  cc«n- 
ponents  a  bona  fide  initial  offering. 
The  requests  were  prompted  by  the  Com¬ 
mission’s  study  on  the  “Hot  Issue  Securi¬ 


ties  Markets.”  These  proposals  have  been 
formulated  tor  the  most  part  with  a  view 
toward  the  Association’s  responsibilities 
under  15A(b)  and  in  response  to  Chair¬ 
man  Casey’s  requ^ts.  Other  information 
pertinent  to  the  “Hot  Issue  Securities 
Markets”  study  and  its  findings  is  con¬ 
tained  in  SEC  Release  No.  33-5275. 

5.  Comments  Received  on  Proposals  in 

Release  #75-33 

Amendment  to  the  Policy  of  the  Board 
of  Governors  Concerning  Fair  Dealing 
With  Customers. 

The  only  comments  received  on  this 
proposal  came  from  the  Securities  In¬ 
dustry  Association  and  the  City  Bar 
Association.  The  Securities  Industry  As¬ 
sociation  questioned  the  necessity  for  any 
suitability  statement  with  resp>ect  to 
underwritings  since; 

Section  2  of  the  Rules  of  Fair  Practice 
covers  “all”  securities  and  the  existing  State¬ 
ment  of  Policy  of  the  Board  of  Governors 
Concerning  Fair  Dealing  With  Customers  al¬ 
ready  covers  the  recommendation  of  specti- 
lative  low-priced  securities. 

Its  comment  also  refutes  the  applica¬ 
bility  of  the  proposal  to  other  than  ini¬ 
tial  public  offerings  and  questions  the 
NASD’s  apparent  attempt  to  rule  out  as 
elements  of  a  defense  the  customer’s  fi¬ 
nancial  and  market  sophistication. 

The  City  Bar  Association  requests  that 
the  text  of  the  proposal  be  clarified  so 
as  to  “confine  it  to  the  investment  merit 
of  new  issues  and  not  attempt  to  deal 
with  the  financial  ability  of  a  customer  to 
complete  the  transaction  or  to  Improper 
sales  practices.”  It  offers  the  following 
in  place  of  the  current  proposal: 

6.  Improper  Recommending  to  Customers  of 

Speculative  New  Issues  of  Securities 

Recommending  to  customers  the  purchase 
of  securities  regardless  of  the  Investment 
merit  of  such  securities.  Since  each  customer, 
regardless  of  his  financial  or  market  sc^histi- 
catlon.  is  entitled  to  rely  on  the  Implied  rep¬ 
resentation  made  by  a  member  or  a  person 
associated  therewith  that  he  will  be  treated 
fairly,  particular  care  must  be  taken  in  rec¬ 
ommending  to  customers  the  purchase  of 
new  Issues,  especially  speculative  new  Issues, 
to  insure  that  such  recommendations  are  not 
violative  of  the  Association’s  sultabUity  rule. 

Amendment  to  “Review  of  Corporate 
Financing”  Interpretation  of  the  Board 
of  Governors  Concerning  Issuer  Reserved 
or  Directed  Securities 

Among  the  five  comments  received  on 
this  proposal  was  one  from  the  Securities 
Industry  Association,  one  from  the  City 
Bar  Association,  one  from  a  law  firm  and 
two  from  member  firms. 

The  Securities  Industry  Association 
feels  that  “there  appears  to  be  no  com¬ 
piling  reason  to  alter  existing  policy 
[10%  directed  stock]  in  this  area”  due 
to  the  fact  that  the  immediate  resale  of 
directed  stock,  “rather  than  stimulating 
the  price  of  the  stock,  presumably  con¬ 
tributes  to  a  more  orderly  market  by  in¬ 
creasing  the  float  and  thereby  lessening 
precipirous  increases  in  price.” 

The  City  Bar  Association  notes  that 
the  justification  for  the  pn^xjsed  amend¬ 
ment,  as  contained  in  the  background 


discussion  section  of  the  notice,  appears 
to  be  based  on  the  assumptiem  that  the 
portion  of  the  offering  which  is  Issuer 
directed  Is  not  required  to  be  disclosed  in 
the  prospectus  and  points  out  that  such 
an  assumption  is  incorrect  Ixused  on  the 
requirements  of  Item  2  of  Form  S-1.  Also 
it  feels  the  present  10%  limitaticm  would 
serve  to  “in  all  but  the  most  extreme 
cases  avoid  the  problem  of  an  inadequate 
public  supply  of  securities  resulting  from 
employee  purchases”  and  that  any  im¬ 
mediate  resale  of  directed  shares  “should 
not  contribute  to  the  small  public  supply 
problem.”  At  a  minimum,  it  feels  the 
Board  should  consider  revising  its  pro¬ 
posal  to  add  that  “issuer  may,  concur¬ 
rently  with  a  public  offering  and  subject 
to  present  Association  limitations  and 
SEC  disclosure  requirements,  s^l  secu¬ 
rities  directly  to  their  employees  and 
business  associate  without  underwriter 
assistance.” 

The  law  firm  feels  that  there  should  be 
no  change  in  the  current  Association 
policy  of  allowing  an  issuer  to  direct 
10%  of  an  issue  because  it  is  “a  legiti¬ 
mate  objective  of  Issuer,  particularly  is¬ 
suers  going  public,  to  make  it  possible 
for  employees,  customers,  and  suppliers 
to  acquire  stock  in  connection  with  the 
distribution.”  Further,  “stock  option 
plans  are  not  available  to  sell  stock  to 
valued  customers  and  suppliers  and  gen¬ 
erally  do  not  reach  all  employees.” 

Of  the  tw'O  member  firms  commenting 
on  the  proposal,  one  is  concerned  that 
even  though  the  language  of  the  proposal 
makes  it  clear  that  friends,  relatives,  em¬ 
ployees,  customers  and  suppliers  of  an 
issuer  are  not  entirely  barr^  from  pur¬ 
chasing  a  new  issue  as  long  as  they  do 
so  in  the  same  way  as  any  other  mem¬ 
ber  of  the  public,  “no  underwriter  of 
sound  mind  will  knowingly  accept  an 
order  from  such  a  class  for  fear  of  taint¬ 
ing  the  entire  offering.”  Tills  member 
suggests  that  the  following  be  added  to 
help  clarify  the  Intentions  of  the  pro¬ 
posal; 

Referral  of  an  indication  of  Interest  to  an 
underwriter  by  an  ijssuer  shall  not  be  con¬ 
strued  as  a  reservation  or  direction  under  the 
above  policy  as  long  as  such  referral  re¬ 
ceives  the  same  consideration  as  any  other 
indication  of  Interest  from  a  new  account 
would  receive. 

The  other  member  (a  sole  proprietor) 
notes  that  since  the  proposal  does  not 
apply  to  situations  prior  to  the  initial 
public  offering,  the  Rule  should  be  clari¬ 
fied  so  as  to  exclude  events  such  as  pre¬ 
incorporation,  reorganization  subscrip¬ 
tions,  etc.  from  the  concept  of  ‘Issuer 
Reserved  or  Directed  Securities.’ 

6.  Burden  on  Competition 

It  is  the  poslticm  of  the  Naticmal  As¬ 
sociation  of  Securities  Dealers,  Inc.,  that 
the  proposed  rule  change  imposes  no 
burden  on  cixnpetition. 

Within  35  days  of  the  date  of  publica¬ 
tion  of  this  notice  in  the  Federal  Regis¬ 
ter.  or  within  such  longer  period  (1) 
as  the  Commlssicm  may  designate  up  to 
ninety  (90)  days  of  su^  date  If  it  finds 
such  longer  period  to  be  appropirate  and 
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publishes  its  reasons  for  so  finding  or  (11) 
as  to  which  the  above-mentioned  self- 
regtUatory  organization  consents,  the 
Commission  will:  (a)  by  order  approve 
such  proposed  rule  change,  or  (b)  insti¬ 
tute  proceedings  to  determine  whether 
the  proposed  rule  change  should  be  dis¬ 
approved. 

Interested  persons  are  invited  to  sub¬ 
mit  written  data,  views  and  argmnents 
concerning  the  foregoing.  Persons  de¬ 
siring  to  make  written  submissions 
should  file  six  (6)  copies  thereof  with  the 
Secretary  of  the  Commission,  Securi¬ 
ties  and  Exchange  Commission,  Wash¬ 
ington,  D.C.  20549.  Copies  of  the  filing 
with  respect  to  the  foregoing  and  of  all 
written  submissions  will  be  available  for 
inspection  and  crying  in  the  Public 
Reference  Room,  1100  L  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory  or¬ 
ganization.  All  submissions  should  refer 
to  the  file  number  referenced  in  the  cap¬ 
tion  above  and  should  be  submitted  on 
or  before  September  8, 1976. 

For  the  Commission  by  the  Division 
of  Market  Regulatiwi,  pursuant  to  dele¬ 
gated  authority. 

Dated:  August  2, 1976. 

George  A.  Fitzsimmons, 

Secretary. 

(FR  Doc.76-22987  Filed  8-8-76:8:45  am) 


INTERSTATE  COMMERCE 
COMMISSION 

INotlce  No.  10] 

ASSIGNMENT  OF  HEARINGS 

August  3, 1976. 

Cases  assigned  for  hearing,  postpone¬ 
ment,  cancellation  or  oral  argument  ap¬ 
pear  below  and  will  be  published  only 
once.  This  list  contains  prospective  as¬ 
signments  only  and  does  not  Include 
cases  previously  assigned  hearing  dates. 
The  hearings  will  be  on  the  issues  as 
presently  refiected  in  the  Official  Docket 
of  the  Commission.  An  attempt  will  be 
made  to  publish  notices  of  cancellation 
of  hearings  as  promptly  as  possible,  but 
interested  parties  should  take  appro¬ 
priate  steps  to  insure  that  they  are  noti¬ 
fied  of  cancellation  or  postponements  of 
hearings  in  which  they  are  interested. 

Correction  ^ 

MC  119792  Sub  52,  Chicago,  Southern  Trans¬ 
portation  Company,  now  being  assigned 
November  15,  1976  (1  Week),  at  Miami, 
Fla.,  In  a  hearing  room  to  be  later  desig¬ 
nated. 

[SEAL]  Robert  L.  Oswald, 

Secretary. 

[FR  Doc.76-23126  Filed  8-6-76:8:45  am] 


[Notice  No.  Ill] 

ASSIGNMENT  OF  HEARINGS 

August  4, 1976. 

Cases  assigned  for  hearing,  postpone¬ 
ment,  cancellation  or  oral  argument  ap- 


'Thls  notice  corrects  the  hearing  date. 
November  16.  1976  instead  of  September  16, 
1976. 


pear  below  and  will  be  published  only 
once.  This  list  contains  prospective  as¬ 
signments  only  and  does  not  Include 
cases  previously  assigned  hearing  dates. 
The  hearings  will  be  on  the  issues  as 
presently  refiected  in  the  Official  Docket 
of  the  Commission.  An  attempt  will  be 
made  to  publish  notices  of  cancellation 
of  hearings  as  prcmiptly  as  possible,  but 
interested  parties  should  take  appro¬ 
priate  steps  to  insure  that  they  are  noti¬ 
fied  of  cancellation  or  postponements  of 
hearings  in  which  they  are  interested. 

MC  116763  (Sub  336),  Carl  Subler  Trucking, 
Inc.  now  being  assigned  September  14, 1976 
(1  day)  at  Atlanta,  Oeorgia  In  a  hearing 
room  to  be  later  designated. 

MC  133937  (Sub  16) ,  Carolina  Cartage  Com¬ 
pany,  Inc.  now  being  assigned  September 

20,  1976  (1  week)  at  Atlanta,  Oeorgia  In  a 
hearing  room  to  be  later  designated. 

MC  117956  (Sub  10),  Scott  Transfer  Company 
now  assigned  September  23,  1976  at  the 
Offices  of  the  Interstate  Commerce  Com¬ 
mission  In  Washington,  D.C.  is  cancelled 
and  reassigned  September  15, 1976  (3  days) 
at  Atlanta,  Oeorgia  In  a  hearing  room  to 
be  later  designated. 

MC  125433  (Sub-No.  67),  F-B  Truck  Line 
Company,  now  assigned  August  5,  1976,  at 
Salt  Lake  City,  Utah  Is  canceled  and  ap¬ 
plication  dismissed. 

MC  121281  (Sub  12),  Big  Mac  Trucking  Co. 
now  being  assigned  October  6,  1975  (3 
days)  at  Dallas,  Texas  in  a  hearing  room  to 
be  later  designated. 

MC-C  8993,  Ward  Trucking  Corp.  -V-Hem- 
Ingway  Transport,  Inc.,  now  being  assigned 
October  13.  1976  (1  day),  at  Pittsburgh, 
Pa.,  In  a  hearing  room  to  be  later  desig¬ 
nated. 

M(3-C  9079,  Morgantown  Transfer  and  Stor¬ 
age  Company,  A  Corporation — Investiga¬ 
tion  and  Revocation  of  Certificate,  now  be¬ 
ing  assigned  October  14,  1976  (1  day),  at 
Pittsburgh,  Pa.,  In  a  hearing  room  to  be 
later  designated. 

MC  1239  Sub  7,  Pony  Trucking.  Inc.,  now  be¬ 
ing  assigned  October  16,  1976  (1  day),  at 
Pittsburgh,  Pa.,  in  a  hearing  room  to  be 
later  designated.  • 

MC  129626  Sub  7,  Robert  Cole  Trucking  Com¬ 
pany,  now  being  assigned  October  18,  1976 
(1  week),  at  Pittsburgh,  Pa.,  In  a  hearing 
room  to  be  later  designated. 

MC  134105  (Sub-No.  14),  Celeryvale  Trans¬ 
port,  Inc.,  now  assigned  September  14, 1976, 
at  Washington,  D.C.  Is  canceled  and  appli¬ 
cation  dismissed. 

MC  123407  (Sub-No.  271)  ,  Sawyer  Transport, 
Inc.,  now  assigned  September  20,  1976  at 
Chicago.  Illinois;  will  be  held  In  Room  834, 
Everett  McKinley  Dlrksen  Building,  219 
South  Dearborn  Street,  Instead  of  Room 
417. 

MO  114028  (Sub-No.  20),  Rowley  Interstate 
Transportation  Company,  Inc.  and  MC 
114028  (Sub-No.  23),  Rowley  Interstate 
Transportation  Company,  Inc.,  now  as¬ 
signed  September  21,  1976  at  Chicago,  Il¬ 
linois;  will  be  held  in  Room  834,  Everett 
McKinley  Dlrksen  Building,  219  South 
Dearborn  Street,  Instead  of  Room  417. 

MC  127303  (Sub-No.  19),  Henry  Zellmer, 
d/b/a  Zellmer  Truck  Lines,  now  assigned 
September  23. 1976  at  Chicago,  Illinois;  will 
be  held  In  Room  834,  Everett  McKinley 
Dlrksen  Building,  219  South  Dearborn 
Street,  instead  of  Room  417. 

MO  106149  (Sub  2),  American  Holiday  Van 
Lines,  Inc.  now  being  assigned  September 

21,  1976  (4  days)  at  Knoxville,  Tennessee 
In  a  hearing  room  to  be  later  designated. 

MC  134817  (Sub  1),  Owenton  Express,  Inc., 
MC  133916  (Sub  3),  O’Nan  Transportation 
Co.,  MO  133816,  O’Nan  Transportation  Co., 
Inc.,  MC  134817,  Owenton  Express,  Inc., 


MC  136018,  Trl-Clty  Express,  Inc.,  and 
MC-F  12774,  onan  Tran^>ortatlon  Co.. 
Inc. — Investigation  of  Control — Owenton 
Express,  Inc.  now  being  assigned  Septem¬ 
ber  27,  1976  (1  week)  at  Lexington,  Ken¬ 
tucky  in  a  hearing  room  to  be  later  des¬ 
ignated. 

Robert  L.  Oswald, 
Secretary. 

[FR  Doc.76-23127  Filed  8-6-76;8:45  am] 


[Notice  No.  41 

MOTOR  CARRIER  BOARD  TRANSFER 
PROCEEDINGS 

The  following  publications  include 
motor  carrier,  water  carrier,  broker,  and 
freight  forwarder  transfer  applications 
filed  under  section  212(b),  206(a),  211, 
312(b),  and  410(g)  of  the  Interstate 
Commerce  Act. 

Each  application  (except  as  otherwise 
specifically  noted)  contains  a  statement 
by  applicants  that  there  will  be  no  sig¬ 
nificant  effect  on  the  quality  of  the  hu¬ 
man  environment  resulting  from  ap¬ 
proval  of  the  application. 

Protests  against  approval  of  the  ap¬ 
plication,  which  may  include  a  request 
for  oral  hearing,  must  be  filed  with  the 
Commission  or  or  before  September  8, 
1976.  Failure  seasonably  to  file  a  protest 
will  be  construed  as  a  waiver  of  opposi¬ 
tion  and  participation  in  the  proceeding. 
A  protest  must  be  served  upon  appli¬ 
cants’  representative(s),  or  applicants 
(if  no  such  representative  is  named), 
and  the  protestant  must  certify  that 
such  service  has  been  made. 

Unless  otherwise  specified,  the  signed 
original  and  six  copies  of  the  protest 
shall  be  filed  with  the  Commission.  All 
protests  must  specify  with  particularity 
the  factual  basis,  and  the  section  of  the 
Act,  or  the  applicable  rule  governing  the 
proposed  transfer  which  protestant  be¬ 
lieves  would  preclude  approval  of  the  ap¬ 
plication.  If  the  protest  contains  a  re¬ 
quest  for  oral  hearing,  the  request  shall 
be  supported  by  an  explanation  as  to 
why  the  evidence  sought  to  be  presented 
cannot  reasonably  be  submitted  through 
the  use  of  affidavits. 

The  operating  rights  set  forth  below 
are  in  synopses  form,  but  are  deemed 
sufficient  to  place  interested  persons  on 
notice  of  the  proposed  transfer. 

No.  MC  FC-76614,  filed  July  23,  1976. 
Transferee:  REMY  TRANSPORTATION 
CORP.,  Old  Post  Road,  Walpole,  Massa¬ 
chusetts.  Transferor:  J.  F.  Fiore  Co., 
Inc.,  P.O.  Box  306,  South  Boston,  Massa¬ 
chusetts.  Applicant’s  Attorney:  Robert  J. 
Gallagher,  Esquire,  Suite  1200, 1000  Con¬ 
necticut  Avenue,  Washington,  D.C.  20036. 
Authority  sought  for  purchase  by  trans¬ 
feree  of  the  operating  rights  of  trans¬ 
feror,  as  set  forth  in  Certificate  No.  MC- 
2677,  issued  January  31, 1968,  as  follows: 
Household  goods,  between  points  in  Mas¬ 
sachusetts  east  of  the  Connecticut  River, 
including  those  on  the  west  bank  of  the 
Connecticut  River,  on  the  one  hand,  and, 
on  the  other,  points  in  Connecticut, 
Illinois,  Maine,  Maryland,  Ohio,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Virginia, 
Vermont,  and  the  District  of  Columbia. 
Transferee  presently  holds  no  authority 
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from  this  Commission.  Application  has 
not  been  filed  for  temporary  authority 
under  Section  210a(b) . 

No.  MC  FC-76676.  filed  July  27,  1976. 
Transferee:  California  and  Western 
States  Ammonia  Transport,  Inc.,  doing 
business  as  California  Ammonia  Trans¬ 
port,  415  Lemon  Ave.,  Walnut,  Calif. 
91789.  Transferor:  Merlin  C.  BecK  and 
L.  E.  Peabody,  doing  business  as  B  4i  M 
Tank  Lines,  12252  Woodruff  Ave., 
Downey,  Calif.  90241.  Applicants’  repre¬ 
sentative:  George  G.  Cross,  President, 
California  and  Western  States  Ammonia 
Transport,  Inc.,  P.O.  Box  397,  Walnut, 
Calif.  91789.  Authority  sought  for  piir- 
chase  by  transferee  of  the  operating 
rights  of  transferor  as  set  forth  in  Cer¬ 
tificate  of  Registration  No.  MC  120999 
(Sub-No.  1).  issued  July  18,  1974,  as 
follows:  Petroleum  and  petroleum  prod¬ 
ucts  in  tank  trucks  or  tank  trailers,  be¬ 
tween  points  in  California. 

Transferee  presently  holds  no  author¬ 
ity  frmn  this  Commission.  Application 
has  not  been  filed  for  temporary  author¬ 
ity  under  Section  210a(b) . 

Robert  L.  Oswald, 
Secretary. 

[PR  Doc.76-23125  Filed  8-6-76; 8 : 45  am] 


[Notice  No.  1001 

MOTOR  CARRIER  TEMPORARY 
AUTHORITY  APPUCATIONS 

Attgxtst  4,  1976. 

The  following  are  notices  of  filing  of 
applications  for  temporary  authority  un¬ 
der  Section  210a(a)  of  the  Interstate 
Commerce  Act  provided  for  under  the 
provisions  of  49  CFR  1131.3.  These  rules 
provide  that  an  originsd  and  six  (6) 
copies  of  protests  to  an  application  may 
be  filed  with  the  field  official  named  in 
the  Federal  Register  publication  no 
later  than  the  15th  calendar  day  after 
the  date  the  notice  (ff  the  filing  of  the 
application  is  published  in  the  Federal 
Register.  One  copy  of  the  protest  must 
be  served  on  the  applicant,  or  its  auth¬ 
orized  representative,  if  any,  and  the 
Protestant  must  certify  that  such  service 
has  been  made.  The  protest  must  identify 
the  operating  authority  upon  which  it  is 
predicated,  specifying  the  “MC”  docket 
and  "Sub”  number  and  quoting  the  par¬ 
ticular  portion  of  authority  upon  which 
It  relies.  Also,  the  protestant  shall 
specify  the  service  it  can  and  will  pro¬ 
vide  and  the  amoimt  and  type  of  equip¬ 
ment  It  will  make  av'allable  for  use  In 
connection  with  the  service  contemplated 
by  the  TA  application.  The  weight  ac¬ 
corded  a  protest  shall  be  governed  by  the 
cmnpleteness  and  p^inence  of  the  Pro¬ 
testant’s  information. 

Except  as  otherwise  specifically  noted, 
each  applicant  states  that  tha*e  will  be 
no  sicr^cant  effect  on  the  quality  of 
the  human  environment  resulting  from 
approval  of  its  aiH>llcation. 

A  copy  of  the  application  is  on  file,  and 
can  be  examined  at  the  Office  of  the 
Secretary.  Interstate  Commerce  Com¬ 
mission.  Washington,  D.C.,  and  also  In 


the  I.C.C.  Field  Office  to  which  protests 
are  to  be  transmitted. 

Motor  Carriers  of  Property 

No.  MC  35628  (Sub-No.  382TA) .  filed 
July  27.  1976.  Applicant:  INTERSTATE 
MOTOR  FREIGHT  SYSTEM.  134 
Grandville  Ave.  SW.,  Grand  Rapids, 
Mich.  49502.  Applicant’s  representative: 
Michael  P.  Zell  (same  address  as  appli¬ 
cant)  .  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Genreal 
commodates  (except  those  of  unusual 
value.  Classes  A  and  B  explosives,  house¬ 
hold  goods  as  defined  by  the  Commission, 
commodities  in  bulk,  and  those  requir¬ 
ing  special  equipment).  (1)  Between 
Kansas  CTity,  Kans.-Mo.,  and  Oklahoma 
City.  Okla.;  Prom  Kansas  City  over  In¬ 
terstate  Highway  70  to  Topeka,  thence 
from  Topeka  over  Kansas  Turnpike  to 
junction  Interstate  Highway  35,  thence 
over  Interstate  Highway  35  to  Oklahoma 
City,  and  return  over  the  same  route; 
(2)  Between  Kansas  Chty,  Kans.-Mo., 
and  Oklahoma  City,  Okla.:  From  Kansas 
City  over  Interstate  Highway  35  to  Jimc- 
tion  U.S.  Highway  59,  thoice  over  U.S. 
Highway  59  to  junction  U.S.  Highway 
169,  thence  over  U.S.  Highway  169  to 
Tulsa,  thence  over  Interstate  Highway 
44  to  Oklahoma  City,  and  return  over  the 
same  route;  (3)  Between  Kansas  City, 
Kans.-Mo.  and  Little  Rock.  Ark.:  From 
Kansas  City  over  U.S.  Hi^way  71  to 
junction  Interstate  Highway  40,  thence 
over  Interstate  Highway  40  to  jimction 
U.S.  Highway  167,  thence  over  U.S. 
Highway  167  to  Little  Rock,  and  return 
ovtr  the  same  route;  (4)  Between  Kan¬ 
sas  City,  Kans.-Mo.,  and  Little  Rock, 
Ark.:  Frmn  Kansas  chty  over  U.S.  High¬ 
way  71  to  junction  Missouri  Highway  7. 
thence  over  Missouri  Highway  7  to  junc¬ 
tion  Missouri  Highway  13.  thence  over 
Missouri  Highway  13  to  Springfield, 
thence  over  U'B.  Highway  65  to  Little 
Rock,  and  return  over  the  same  route; 
(5)  Between  Kansas  City,  Kans.-Mo. 
and  Jonesboro.  Ark.:  From  Kansas  City 
over  UB.  Highway  71  to  junction  Mis¬ 
souri  Highway  7,  thence  over  Missomi 
Highway  7  to  junction  Missouri  Highway 
13,  thence  over  Missouri  Highway  13  to 
Springfield,  thence  from  Springfield  over 
UB.  Highway  60  to  junction  U.S.  High¬ 
way  63,  thence  over  UB.  Highway  63  to 
Jonesboro,  and  return  over  the  same 
route;  (6)  Between  St.  Louis,  Mo.,  and 
Oklahoma  City,  Okla.:  PTom  St.  Louis 
over  Interstate  Highway  44  to  Okla- 
h<Hna  C!ity,  and  return  over  the  same 
route. 

(7)  Between  St.  Louis,  Mo.,  and  Little 
Rock,  Ark.:  From  St.  Louis  over  Inter¬ 
state  Highway  55  to  junction  UB.  High¬ 
way  67.  thence  over  U.S.  Highway  67  to 
Little  Rock,  and  return  over  the  same 
route;  (8)  Between  St.  Louis,  Mo.,  and 
Little  Rock,  Aric.:  From  St.  Louis,  over 
Interstate  Highway  55  to  junction  Inter¬ 
state  Highway  40.  thence  over  U.S.  High¬ 
way  40  to  junction  UB.  Highway  67, 
thence  over  UB.  Highway  67  to  Little 
Rock,  and  return  over  the  same  route; 
•er\'ing  the  following  intermediate  ot  off- 


route  points  in  (1)  through  (8)  above: 
Boonville,  El  Dorado.  Fayetteville,  Fort 
Smith.  Harrison.  Hot  Springs.  Jackson¬ 
ville,  Jonesboro,  Osceola,  Paragould, 
Pine  Bluff.  Prescott,  Rogers.  Russellville, 
Siloam  Springs,  Springdale,  and  Walnut 
Ridge,  Aiic.;  Ada,  Ardmore,  Bartlesville. 
Enid,  Muskogee,  and  Sand  Springs,  and 
Tulsa,  Okla.  Restriction:  R^trlcted  at 
the  named  points  and  off-route  points 
in  (1)  through  (5)  above  to  the  trans¬ 
portation  of  traffic  moving  from,  to.  or 
through  Kansas  City.  Kans.-Mo.,  and 
further  restricted  at  the  named  points 
and  off -route  points  in  (6),  (7),  and  (8) 
above  to  the  transportation  of  traffic 
moving  from,  to,  or  through  St.  Louis, 
Mo.  Applicant  intends  to  tack  its  exist¬ 
ing  authority  with  MC  35628  and  various 
subs  and  Interline  with  other  (»irriei^ 
at  various  points  as  required  by  numer¬ 
ous  concurrences,  for  180  days.  Support¬ 
ing  shippers:  There  are  approximately 
613  statements  of  support  attached  to 
that  application,  ahich  may  be  examined 
at  the  Interstate  Commerce  Commission 
in  Washington,  D.C..  or  copies  thereof 
which  may  be  examined  at  the  field  office 
named  below.  Send  protests  to:  C.  R. 
Flemming,  District  Supervisor,  Bureau 
of  Operations,  Interstate  Commerce 
Commission,  225  Federal  Bldg.,  Lansing, 
Mich.  48933. 

No.  MC  52460  (Sub-No.  182TA),  filed 
July  27.  1976.  Applicant:  ELLEX 

TRANSPORTATION,  INC.,  1420  West 
35th  St.,  Tulsa,  Okla.  74107.  Applicant’s 
representative:  Albert  E.  Romain  (same 
address  as  applicant).  Authority  sought 
to  or>erate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transport¬ 
ing:  Glass  containers,  from  the  plant- 
site  and  storage  facilities  of  Midland 
Glass  Co.,  Inc.,  located  at  or  near  Henry- 
etta,  Okla.,  to  points  in  Arkansas,  Colo¬ 
rado,  Iowa,  Kansas,  Louisiana,  Missis¬ 
sippi,  Missouri,  Nebraska,  New  Mexico. 
Oklahoma,  Tennessee,  and  Texas,  for 
180  days.  Supporting  shipper:  Midland 
Glass  Co..  Inc.,  Cliffwood,  N.J.  07721. 
Send  protests  to:  Joe  Green,  District 
Supervisor,  Room  240,  Old  Post  Office 
Bldg.,  215  Northwest  Third  St.,  Okla¬ 
homa  City,  Okla.  73102. 

No.  MC  103926  (Sub-No.  50TA),  filed 
July  26.  1976.  Applicant:  W.  T.  MAY- 
FIELD  SONS  TRUCKING  CO..  INC, 
P.O.  Box  947,  Mableton,  Ga.  30059.  Ap¬ 
plicant’s  representative :  K.  Edward  Wol¬ 
cott,  1600  First  Federal  Bldg.,  Atlanta, 
Ga.  30303.  Authority  sought  to  operate 
as  a  common  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting: 
Structural  steel,  rail,  teams,  pipe,  and 
piling,  which  because  of  size  or  weight 
requires  the  use  of  special  equipment, 
and  related  parts,  materials,  and  acces¬ 
sories  whoi  moving  in  connection  there¬ 
with.  from  the  plantsite  and  storage 
facilities  of  Valiant  Steel  and  Equip¬ 
ment,  Inc.,  at  Savannah,  Ga..  to  points 
in  Florida,  Georgia,  North  Carolina,  and 
South  Carolina,  for  180  days.  Applicant 
has  also  filed  an  underlying  ETA  seek¬ 
ing  up  to  90  days  of  operating  authority. 
Suppling  shipper:  Valiant  Steel  and 
Equipment,  Inc.,  No.  1  Hatchcover  Rood, 
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Savannah,  Ga.  31402.  Send  protests  to: 
Sara  K.  Davis,  Transportation  Assist¬ 
ant,  Bureau  of  Operations.  Interstate 
Commerce  Commission,  1252  W.  Peach¬ 
tree  St.  N.W.,  Room  546,  Atlanta,  Ga. 
30309. 

No.  MC  113509  (Sub-No.  6TA),  filed' 
July  27,  1976.  Applicant:  DANTE  GEN- 
TILINI  TRUCKING.  INC.,  P.O.  Box  194, 
Chicsigo,  Ill.  60628.  Applicant’s  repre¬ 
sentative:  Philip  A.  Lee,  120  West  Madi¬ 
son,  No.  618,  Chicago,  Ill.  60602.  Au¬ 
thority  sought  to  operate  as  a  contract 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Vermiculite,  ver- 
miculite  products,  perlite  products,  plant 
bed  media,  and  insulation  materials. 
from  West  C^hicago,  HI.,  to  points  in  that 
part  of  Wisconsin  north  of  a  line  be¬ 
ginning  at  Port  Washington,  Wis.,  and 
extending  along  Wisconsin  Highway  33, 
to  Junction  Wisconsin  Highway  67, 
thence  along  Wisconsin  Highway  67  to 
Junction  Wisconsin  Highway  60.  thence 
along  Wisconsin  Highway  60  to  the  Wis- 
consin-Iowa  State  line*  (Fond  Du  Lac. 
Green  Bay,  Appleton) ,  from  Milwaukee, 
Wis.,  to  points  in  Illinois  and  Indiana 
«^icago.  m.;  JoUet,  HI.;  Rockford,  HI.; 
CThampaign,  Ill.;  Gary,  Ind.;  Ft.  Wayne, 
Ind.)  *.  under  a  continuing  contract  with 
W.  R.  Grace  b  Co.,  Construction  Prod¬ 
ucts  Division.  Applicant  intends  to  tack 
its  existing  authority  with  MC  113509 
Sub-No.  5,  for  180  days.  Supporting  ship¬ 
per:  W.  R.  Grace  &  Co.,  Construction 
Products  Division,  62  Whittemore  Ave., 
Cambridge,  Mass.  02140.  Send  protests 
to:  William  J.  Gray,  Jr.,  District  Sup>er- 
visor.  Interstate  Commerce  Commission, 
Everett  McKinley  Dirksen  Bldg.,  219  S. 
Dearborn  St.,  Room  1386,  Chicago,  HI. 
60604. 

No.  MC  114118  (Sub-No.  3TA).  filed 
July  28,  1976.  AppUcant:  MARSHALL 
MCFARLAND,  R.PD.  No.  1,  CircleviUe, 
Ohio  43113.  Applicant’s  representative: 
John  L.  Alden,  P.O.  Box  5241,  Coliunbxis, 
Ohio  43212.  Authority  sought  to  operate 
as  a  contract  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting:  Ani¬ 
mal  and  poultry  feed,  from  CircleviUe, 
Ohio,  to  points  in  Garrett  County,  Md., 
and  Brooke.  Doddridge,  Hancock,  Har¬ 
rison,  Marion,  Marshall,  Monongalia. 
Ohio,  Preston,  Taylor,  Tyler,  and  Wetzel 
Counties.  W.  Va.,  imder  a  continuing  con¬ 
tract  with  Ralston  Purina  Company,  for 
180  days.  Supporting  shipi>er:  Ralston 
Purina  Company,  P.O.  Box  538,  Clrcle- 
vUle,  Ohio  43113.  Send  protests  to;  Frank 
L.  Calvary,  District  Supervisor.  Interstate 
Commerce  Commission.  220  Federal 
Bldg.,  &  UB.  Courthouse,  85  Marconi 
Blvd.,  Columbus,  Ohio  43215. 

No.  MC  114274  (Sub-No.  35TA),  filed 
July  28.  1976.  Applicant:  VTTALIS 
TRUCK  LINES,  INC.,  137  NE.  48th  St., 
Place,  Des  Moines,  Iowa  50313.  Appli¬ 
cant’s  representative:  WiUiam  H.  Towle. 
180  North  La  Salle  St..  Chtcaga,  HI. 
60601.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Meats, 
meat  products,  and  meat  by-products, 
and  articles  distributed  by  meat  packing¬ 


houses,  as  described  in  Sections  A  and  C 
of  Appendix  I  to  the  report  in  Descrip¬ 
tions  in  Motor  Carrier  Certificates.  61 
M.C.C.  209  and  766  (except  commodities 
in  bulk  and  hides),  from  the  faculties 
of  Bookey  Packing  Co.,  a  division  of 
Swift  &  Co.,  at  Des  Moines,  Iowa,  to  Lex¬ 
ington,  Louisville,  Bowling  Green, 
Owensboro,  and  Paducah,  Ky.,  for  180 
days.  AppUcant  has  also  filed  an  under¬ 
lying  ETA  seeking  up  to  90  days  of  op¬ 
erating  authority.  Supporting  shipper: 
Bookey  Packing  Company,  a  division  of 
Swift  &  Company,  115  W.  Jackson  Blvd., 
Chicago,  lU.  60604.  Send  protests  to:  Her¬ 
bert  W.  AUen,  District  Supervisor,  Inter¬ 
state  Commerce  Commission,  518  Fed¬ 
eral  Bldg.,  Des  Moines,  Iowa  50309. 

No.  MC  116045  (Sub-No.  44TA),  filed 
July  27,  1976.  Applicant:  NEUMAN 
TRANSIT  CO.,  INC.,  P.O.  Box  38.  Raw¬ 
lins,  Wyo.  82301.  Applicant’s  representa¬ 
tive:  Leslie  R.  Kehl,  1600  Lincoln  Center 
Bldg.,  1660  Lincoln  St.,  Denver,  Colo. 
80203.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting;  Spent 
sulphuric  acid,  in  bulk,  from  Louviers, 
Colo.,  to  the  production  faculties  of 
Western  Nuclear,  Inc.,  approximately 
two  miles  north  of  Jeffrey  City,  Wyo.,  for 
180  days.  Applicant  has  also  filed  an 
underl3dng  ETA  seeking  up  to  90  days  of 
operating  authority.  Supporting  ship¬ 
per:  Western  Nuclear,  Inc.,  Suite  387, 
One  Park  Central,  Denver,  Colo.  80202. 
Send  protests  to:  Paul  A.  Naughton,  Dis¬ 
trict  Supervisor,  Interstate  Commerce 
Commission,  Room  1006,  Federal  Bldg.,  & 
Post  Office,  100  East  B  St.,  Casper,  Wyo. 
82601. 

No.  MC  118535  (Sub-No.  60TA),  filed 
July  27, 1976.  Applicant:  ’ITONA  TRUCK 
LINE,  INC.,  Ill  S.  Prospect,  Butler,  Mo. 
64730.  Applicant’s  representative:  Jim 
’Fiona,  Jr.  (same  address  as  applicant). 
Authority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Dry  beet  pulp  pel¬ 
lets,  in  bulk,  from  Ottawa,  Ohio,  Crooks- 
ton,  Minn.,  and  Grand  Forks,  N.  Dak.,  to 
East  St.  Louis,  HI.,  for  180  days.  Sup¬ 
porting  shipp>er:  ConAgra,  Inc.,  200  Efie- 
wit  Plaza,  Omaha,  Nebr.  68131.  Send  pro¬ 
tests  to:  John  V.  Barry,  District  Super¬ 
visor,  Interstate  Commerce  Commis¬ 
sion,  Bureau  of  Operations,  600  Federal 
Bldg.,  911  Walnut  St.,  Kansas  City,  Mo. 
64106. 

No.  MC  124774  (Sub-No.  95TA) ,  filed 
July  28, 1976.  Applicant:  MIDWEST  RE¬ 
FRIGERATED  EXPRESS,  INC.,  4440 
Buckingham  Ave.,  P.O.  Box  7344,  Omaha, 
Nebr,  68107.  Applicant’s  representative: 
Arlsm  L.  Wesrtergrren,  7100  West  Center 
Road,  530  Univac  Bldg.,  Omaha,  Nebr. 
68106.  Authority  sought  to  operate  as  a 
common  carirer,  by  motor  vehicle,  over 
irregular  routes,  transperting:  Meats, 
meat  products,  meat  by-products,  and 
articles  distributed  by  meat  packing¬ 
houses,  as  described  in  Sections  A  and  C 
of  Appendix  I  to  the  repx>rt  in  Descrip¬ 
tions  in  Motor  Carrier  Certificates,  61 
M.C.C.  209  and  766  (except  hides  and 


commodities  in  bulk) ,  from  the  plantsite 
of  Farmland  Foods,  Inc.,  at  or  near 
Garden  City^  Kans.,  to  px>ints  in  Ken¬ 
tucky,  Tennessee,  Ohio,  Virginia,  West 
Virginia,  Maryland,  Delaware,  Pennsyl¬ 
vania,  CJonnectlcut,  Rhode  Island,  Mas¬ 
sachusetts,  New  York,  Vermont,  New 
Hampshire,  and  Maine,  for  180  days. 
Suppiorting  shipper:  Robert  E.  Chipley, 
’Traffic  Manager,  Farmland  Foods,  Inc., 
P.O.  Box  957,  £rarden  City,  Kans.  67846. 
Send  protests  to:  Carroll  Russell,  District 
Supjervisor,  Interstate  Commerce  Com¬ 
mission,  Suite  620,  110  North  14th  St., 
Omaha,  Nebr.  68102. 

No.  MC  125470  (Sub-No.  17TA),  filed 
July  28,  1976.  Applicant:  MCX>RE’S 
TRANSFER.  INC.,  P.O.  Box  1151,  Nor¬ 
folk,  Nebr.  68701.  Applicant’s  represent¬ 
ative:  Gailyn  L.  Larsen,  521  South  14tli 
St.,  P.O.  Box  81849,  Lincoln,  Nebr.  68501. 
Authority  sought  to  op}erate  as  a  corn- 
con  carrier,  by  motor  vehicle,  over  ir¬ 
regular  routes,  transporting;  Carbonated 
beverages,  in  bottles  or  cans,  from  Ot¬ 
tumwa,  Iowa,  to  pioints  in  Arkansas, 
Kansas,  Missoiui,  North  Dakota,  South 
Dakota,  Nebraska,  Minnesota,  and  H- 
linois,  for  180  days.  Applicant  has  also 
filed  an  underlying  ETA  seeking  up  to  90 
days  of  opierating  authority.  Supporting 
shippier:  Gerald  Brody,  President. 

Chromalloy,  Beverage  Division,  No.  4, 
Industrial  Park,  Ottumwa,  Iowa  52501. 
Send  protests  to:  Carroll  Russell,  Dis¬ 
trict  Supervisor,  Interstate  Commerce 
CcHnmisslon,  Suite  620,  110  North  14th 
St.,  Omaha,  Nebr.  68102. 

No.  MC  139495  (Sub-No.  154TA)  filed 
July  28.  1976.  Applicant:  NA’TIONAL 
CARRIERS,  INC.,  1501  East  8th  St., 
P.O.  Box  1358,  Liberal,  Kans.  67901.  Ap¬ 
plicant’s  representative:  James  E.  Mc¬ 
Carty  (same  address  as  applicant).  Au¬ 
thority  sought  to  (Horate  as  a  common 
carrier,  by  motor  vehicle,  over  Irregular 
routes,  transporting:  Lamps,  frmn  the 
plantsites  and  storage  facilities  utilized 
by  G.T.E.  Sylvanla,  at  or  near  Danvers 
and  Salem,  Mass.,  to  Seattle.  Wash.,  for 
180  days.  Sup>iX)rting  shipp)er:  G’TE  Syl- 
vania.  Lighting  Products  Group,  100  En- 
dicott  St.,  Danvers,  Mass.  01923.  Send 
protests  to:  M.  E.  Taylor,  District  Supjer¬ 
visor,  Interstate  Commerce  Ccmimlssion, 
501  Petroleum  Bldg.,  Wichita,  Kans. 
67202. 

No.  MC  142237  (Sub-No.  ITA),  filed 
July  28.  1976.  Applicant:  PERMIT 

HAULERS,  INC.,  2400  CTold  Springs  Rd., 
Port  Worth,  Tex.  76106.  Applicant’s  r^- 
resentatlve:  Billy  R.  Reid.  P.O.  Box  9093, 
Port  Worth,  Tex.  76107.  Authority  sought 
to  opjerate  as  a  common  carrier,  by  motor 
vehicle,  over  irregular  routes,  transpjort- 
Ing;  Coal,  In  hydraulic  dump  trailers, 
from  Henryetta,  Panama,  and  McAlester, 
Okla.,  to  the  plantsite  of  General  Port¬ 
land,  Inc.,  at  Fort  Worth,  Tex.,  for  180 
days.  Applicant  has  also  filed  an  imder- 
lylng  ETA  seeking  up  to  90  days  of 
opjerating  authority.  Suppjortlng  shlp- 
pjer:  General  Portland,  Inc.,  P.O.  Box 
324,  Dallas,  Tex.  75221.  Send  protests 
to:  H.  C.  Morrison,  Sr.,  District  Supjer- 
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Tiaor,  Room  9A27.  Federal  Bldg..  819 
Taylor  8t..  Fort  Worth.  Tex.  76102. 

No.  MC  142302TA,  filed  July  28.  1976. 
Ai^Ucant:  ALLAN  L.  PETERSON, 
R.FJ3.,  Idagnolia,  HL  61S36.  AwUcant’s 
representative:  Robert  T.  Lawley.  300 
Relsch  Bldg.,  Springfield,  Ill.  62701.  Au¬ 
thor!^  sought  to  operate  as  a  contract 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Rough  sawn  lum¬ 
ber,  for  the  accoimt  of  James  R.  Bailey, 
dba  Riverside  Lumber  Company,  from 
Lacon,  ni..  to  points  in  Aricansas,  In¬ 
diana,  Kentucky,  Michigran,  Missouri, 
Mississii;^,  Ohio,  Pennsylvania.  Tennes¬ 
see.  Virginia,  and  Wisconsin,  under  a 
continuing  contract  with  Riverside  Lum¬ 
ber  Ctmipany.  for  180  days.  Supporting 
shipper:  Riverside  Lumber  Company, 
P.O.  Box  B,  Lacon,  HL  61540.  Send  pro¬ 
tests  to:  Don  E.  Jackson,  District  Super¬ 
visor,  Interstate  Commerce  Commission. 
Everett  McKinley  Dirksen  Bldg.,  219  S. 
Dearborn  St,  Room  1386,  Chicago.  HI. 
60604. 

By  the  Commission. 

Robert  L.  OswALor" 
Secretary. 

[FB  Doc.76-a3124  PUed  8-6-76.8:46  am] 


[Section  5a  Application  No.  46 
Arndt.  No.  9] 

NIAGARA  FRONTIER  TARIFF  BUREAU,  INC. 
'  Agreement 

July  30.  1976. 

The  Commission  is  in  receipt  of  an 
plication  in  the  above-entitled  proceed¬ 
ing  for  approval  of  amendments  to  the 
agreement  th«rdn  apiuroved. 

Piled  July  5,  1976  by: 


Robert  O.  Oawley,  Executive  Tice  Present, 
Niagara  Frontier  Tariff  Bureau.  Inc..  8871 
Harlem  Road,  P.O.  Box  184,  Buffalo.  NT 
14221. 

The  amendments  invidve:  Changes  to 
c«nply  with  Ex  Parte  No.  297,  349  I.C.C. 
811  and  351  I.C.C.  437. 

The  complete  application  may  be  in¬ 
spected  at  the  Office  of  the  Commission 
in  Washington,  D.C. 

Any  interested  persons  desiring  to  pro¬ 
test  and  participate  in  this  proceeding 
shaU  notify  the  Ccxnmlssion  in  writing 
within  30  days  from  the  date  of  publi¬ 
cation  of  this  notice  in  the  Federal  Reg¬ 
ister.  As  provided  by  the  General  Rules 
of  Practice  of  the  Commission,  persons 
other  than  applicants  should  fully  dis¬ 
close  their  interest  and  the  position  they 
intend  to  take  with  respect  to  the  appli¬ 
cation.  Otherwise,  the  Commission,  in 
its  discretion,  may  ju'oceed  to  investigate 
and  detomine  the  matters  involved  in 
such  abdication,  without  further  or 
formal  hearing. 

Robert  L  Oswald, 

Secretary. 

[FR  Doc.76-23128  FUed  8-6-76:8:45  am] 


PIPELINES 
Tentative  Valuations 

Notice  is  hereby  given  that  tentative 
valuations  are  under  consideration  for 
the  common  carriers  by  pipeline  listed 
b^ow: 

1975  REPORTS 

Valuation  Docket  No.: 

1364  Acorn  Pipe  Line  Company,  P.O. 

Box  5008,  Houston.  TX  77012 
,1434  Black  Mesa  Pipeline,  Inc..  610 
Bouth  Main  Street,  Los  Angeles, 
CA  90014 


1404  Calnev  Pipe  Line  Conu>any,  1901 

Btotm  Avenue),  Bloomington, 
CA  92216 

1399  Kenal  Pipe  Line  Company,  225 

Bush  Street,  San  Francisco,  CA 
94120 

1435  Klantone  Pipeline  Corporation, 

P.O.  Box  780,  Warren.  PA  16365 

1437  Powder  River  Corporation. 
Adame  Biilldlng,  Bartlesville, 
OK  74004 

BASIC  RBPORTS 

1438  Pasco  P4>ellne  Co.,  P.O.  Box 
1677,  Englewood,  CO  80110 
(1073) 

On  or  before  September  8, 1976,  persons 
other  than  those  specifically  designated 
in  section  19a (h)  of  the  Interstate  Com¬ 
merce  Act  having  an  Interest  in  the  valu¬ 
ation  of  any  carrier  named  above  may. 
pursuant  to  rule  72  of  the  Commission’s 
“General  Rules  of  Practice”  (49  CFR 
*  100.72),  file  an  original  and  three  copies 
of  a  petition  for  leave  to  Intervene  and,  if 
granted,  thus  to  come  within  the  cate¬ 
gory  of  “additional  parties  as  the  Com- 
misskm  may  prescribe’*  under  section 
19a  (h)  of  the  act,  thereby  enabling  the 
par^  to  file  a  protest.  Blanket  petition 
to  Intervene  in  all  or  several  of  these 
proceedings  is  not  permissible.  Individual 
petiUons  to  intervene  must  be  filed  with 
respect  to  each  valuation  in  which 
participation  is  sought.  It  is  also  required 
that  a  cb>y  of  the  petition  to  Intervene 
be  served  at  the  address  shown  above 
upon  the  carrier  whose  property  is  the 
subject  of  the  tentative  valuation  and 
that  an  appropriate  certificate  of  service 
be  attached  to  the  petition.  Persons 
specifically  designated  in  section  19a (h) 
of  the  act  need  not  file  a  petition;  they 
are  entitled  to  file  protest  as  a  matter  of 
right  imder  the  statute. 

Robert  L.  Oswald, 

Secretary. 

[FR  Doc.76-23129  Filed  8-6-76;8:45  am] 
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